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Court of Appeals of the District of Colombia. 


No. 3196. 

The United States op America on the Relation of Verdinb R 

Hall, Appellant, 

vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 59941. 

The United States of America on the Relation of Verdine R. 

Hall, Plaintiff, 

vs. 

Franklin K. Lane, Secretary of the Interior, Defendant. 

United States of America, 

District of Columbia, 88: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Petition for Mandamus. 

Filed January 29, 1917. 

In the Supreme Court of the District of Columbia. 

At Law. No. 59941. 

The United States of America on the Relation of Verdine R. 

Hall 


v. 

% 

Franklin K. Lane, Secretary of the Interior. 

To the Supreme Court of the District of Columbia: 

Your petitioner, Verdine R. Hall, respectfully represents: 

I. That he is a citizen of the United States and of the State of 
Montana, and resides in said state. 
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II. That the respondent, Franklin K. Lane, is a citizen of the 
United States, temporarily residing in the District of Columbia, and 
is the Secretary of the Interior of the United States, duly qualified 
and acting as such. 

III. That your petitioner is over the age of twenty one years 
and was on the 5th day of June 1915, and has been at all times 
thereafter and is now, qualified to make a valid settlement and entry 
under the homestead laws of the United States, and has been con¬ 
tinually from the 5th day of June, 1915, and is now, residing upon 
and cultivating the tract of public land of the United States herein¬ 
after described, all of which your petitioner has heretofore caused to 
be made known to the Secretary of the Interior in the form and man¬ 
ner required by the practice before the Department of the Interior 

for the presentation and prosecution of claims to the public 
2 lands before that Department. 

IV. That on the 10th day of March 1910 that certain 
parcel of public land of the United States now known as the South 
Half of Section Eighteen, Township thirty-seven north, PRangje 
forty-three East, Montana Meridian, Montana, within the Glasgow 
lana district, together with other then unsurveyed lands, comprised 
in eighteen townships and aggregating about four hundred thou¬ 
sand acres of the public domain in said state, were withdrawn and 
reserved from appropriation and disposal under the general land 
laws from and after said date and until the expiration of sixty days 
from date of filing in the office of the Register and Receiver of the 
United States Lana Office at Glasgow, Montana, of the approved plats 
of the surveys of such lands. That such withdrawal and reserva¬ 
tion was made and effected in accordance with and in pursuance of 
the act of Congress of August 18, 1894 (28 Stat. 394) which is in 
terms, as follows: 


“That it shall be lawful for the governers of the States of Wash¬ 
ington, Idaho, Montana, North Dakota, South Dakota and Wyo¬ 
ming to apply to the Commissioner of the General Land Office for the 


survey of any township or townships of public land then remaining 
unsurveyed in any of the several surveying districts, with a view to 
satisfy the public land grants made by the several Acts admitting 
the said States into the Union to the extent of the full quantity of 
land called for thereby; and upon the application of said governors 
the Commissioner of "the General Land Office shall proceed to im¬ 
mediately notify the Surveyor-General of the application made by 
the governor of any of the said States of the application made for the 
withdrawal of said lands, and the Surveyor-General shall proceed to 
have the survey or surveys so applied for made, as in the cases of sur¬ 
veys of public lands; and the lands that may be found to fall within 
the limits of such township or townships, as ascertained by the sur- 
reserved upon the filing of the a 


L^rse auumuimTHm m^.ii ip^pAn t or otherwise e 

under rights that may be foun d to exist of prior jncAptmn 

i cal ion for survey untiTffie"^ 


or surve 


plat of survey in the proper district land office, during which 
period of sixty days the State may select any of such lands 
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not embraced in any valid adverse claim, for the satisfaction of such 
j e co ]pdition, however, that the governor of the State, 
wi hm thirty days from the date of such filing of the application for 
survey, shall cause a notice to be published, which publication shall 
be continued for thirty days from the first publication, in some news¬ 
paper of general circulation in the vicinity of the lands likely to be 
embraced in such township or townships, giving notice to all parties 
interested of the fact of such application for survey and the exclusive 
right of. selection by the State for the aforesaid period of sixty days 
as herein provided forjand after the expir ation of such period of 
slx v days any lands w hrm may remain nnaa 


LOflir 


under general 






iiie uuuuiiuBwuer 01 xne uenerai Land Office Shall give notice 
immediately of the reservation of any township or townships to the 
local land office in which the land is situate of the withdrawal of such 
townshin or townships, for the purposd hereinbefore provided: And 
provided further, That the governors of the several States herein 
named are authorized to advance money from time to time for the 
survey of the townships withdrawn at such United States depository 
as may be designated by the Commissioner of the General Land 
Umce, and the moneys so advanced shall be reimbursable. The fore- 
going provisions shall be applicable to Utah when admitted as a 
State into the Union and a governor is duly inaugurated and acting.” 

V. {hat the approved plat of the survey of said township thirty- 
seven North, Range forty-three East, Montana Meridian, Montana, 
was hied m the office of the Register and Receiver at Glasgow, Mon¬ 
tana on the 17th day of May, 1915. From that date, and for a 
period of sixty days thereafter, all the land in said township was in 
a state of withdrawal and reservation from disposal under general 
laws, as expressly provided in said act of August 18, 1894, and was 
during the said period of sixty days subject only to the exclusive right 
of. selection by the state of Montana, as also expressly provided in 
said act. That the said period of sixty days did not terminate or ex¬ 
pire until the beginning of the 17th day of July, 1915. 

^ VI- That the said South Half of Section Eighteen, Town- 

ship Thirty-seven North, Range Forty-three East, Montana 
Meridian, Montana, was not selected by the state of Montana during 
the sixty day period from and after the date, to wit, May 17, 1915, of 
nling of the approved plat of the survey of said township nor has it 
ever been selected by said state. 

VII. That at the moment of the beginning of the 17th day of 

imc’ 1915, an ?. for a P eriod extending from the 5th day of June 
1915, your petitioner was actually inhabiting, by actually residing 
upon, the said South Half of Section Eighteen, Township Thirty- 
seven North, Range Forty-three East, Montana Meridian, Montana, 
and was inhabiting, and residing upon, said tract of public land with 
the bona fide intention and purpose of appropriating and entering the 
same under the homestead laws of the United States in the event 
that the State of Montana did not select said tract of land within the 
said period of sixty days from and after the date of filing of the ap¬ 
proved plat of survey of the township, all of which your petitioner 


ther. 
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has heretofore caused to be made known to the Secretary of the In¬ 
terior by affidavit prepared and submitted to said Secretary in the 
form and manner required by the practice before the Department of 
the Interior in the matter of the presentation and prosecution of 
claims to the public lands before that Department. 

VIII. That on the 17th day of July 1917, and at 9 a. m. of that 
date, your petitioner filed in the office of the Register and Receiver 

of the United States Land Office at Glasgow, a duly executed 

5 and legally perfect application to make entry of said South 

Half of Section Eighteen, Township Thirty-seven North, 

Range Forty-three East, Montana Meridian, Montana, under the 
homestead laws of the United States, and did thereafter, and on the 
23rd day of July 1915, file in said land office his affidavit, corrobo¬ 
rated by five witnesses, alleging the beginning of actual residnce 
upon the said land on June 5, 1915 and the purchase on the 4th of 
June 1915 of timber for the construction of a house upon said land, 
and did thereafter file in the General Land Office and in the office of 
the Secretary of the Interior his corroborated affidavit alleging the 
continuance and maintenance of such inhabitancy and residence all 
of which was done in due accordance with the practice of the Land 
Department of the United States in the matter of the assertion and 
prosecution of claims to the public lands before that Department. 

IX. That your petitioner did not file his application to make 
homestead entry of said land before the 17th day of July, 1915 for 
the reason, and owing to the fact, that in the express terms of said act 
of August 18, 1894 the homestead laws were not applicable to said 
land at any time between the 10th day of March 1910, when the 
withdrawal and reservation provided for by said act began, and the 
17th day of July, 1915 when such withdrawal and reservation 
ceased and terminated, all of which he has caused to be made known 
to the Secretary of the Interior heretofore and in the manner pre¬ 
scribed by the Department of the Interior for the presentation and 
prosecution of claims to the public lands before that Department. 

X. That your petitioner did not file his application to 

6 make homestead entry of said land before the 17th day of 

July 1915 for the additional reason, and owing to the addi¬ 
tional fact, that on the 12th day of April 1915 the Register and Re¬ 
ceiver at Glasgow, Montana, acting in due accordance with instruc¬ 
tions from the General Land Office and the Secretary of the Interior 
at Washington and in conformity to the meaning of the said act of 
August 18, 1914 as then interpreted by the Department of the In¬ 
terior, such interpretation being consistent with the interpretation 
placed upon the said act by the said Department for more than 
twenty years, gave public notice over their signatures to the people 
of Montana that none of the lands withdrawn and reserved as here¬ 
inbefore referred to w r ould become subject to the operation of the 
homestead laws until after expiration of sixty days from May 17, 
1915, all of w’hich your petitioner caused to be made known to the 
Secretary of the Interior heretofore and in the manner prescribed 
for the assertion and prosecution of claims to the public lands bo- 
fore the Department of the Interior. 

XI. That your petitioner did not file his application to make 
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homestead entry of said land before the 17th day of July 1915 for 
the further reason, and owing to the further fact, that before taking 
up residence upon said land on the 5th day of June, 1915 he exam¬ 
ined all the reported decisions of the Department of the Interior in¬ 
volving the construction, interpretation, application and enforcement 
of said act of August 18, 1894 and made inquiries among lawyers 
and others presumed to have notice and knowledge of the interpreta¬ 
tion placed upon said act by the Department of the Interior and 
ascertained the fact to be that the said Department had uni- 
7 formly and unvaryingly held and ruled that the said act ex¬ 
cepted and removed from the operation of the homestead 
laws all lands withdrawn and reserved under said act until the 
expiration of sixty days from date of filing of the approved plat of 
survey and that any and all applications under the homestead laws 
filed prior to the expiration of said period should be rejected because 
until the expiration of that period the lands were in a state of with¬ 
drawal and reservation and not subject to the operation of the home¬ 
stead laws, all of which your petitioner has heretofore caused to be 
made known to the Secretary of the Interior in the form and man¬ 
ner required by the practice before the Department of the Interior 
in the matter of presentation and prosecution of claims to the public 
lands before said Department. 

XII. That on or about the 17th day of July 1915 the Register 
and Receiver of the United States Land Office at Glasgow, Montana, 
rejected your petitioner’s homestead application for the stated reason 
that on July 16, 1915, (prior to expiration of sixty days from the 
date to wit, May 17,1915, of the filing of the approved plat of the sur¬ 
vey of the township and while the lands were in a state of with¬ 
drawal and reservation and before the homestead laws became appli¬ 
cable to them) they, the said Register and Receiver (acting in obe¬ 
dience to a duty imposed upon them by instructions given them in a 
letter from the General Land Office dated June 5, 1915) had per¬ 
mitted one George E. Kennedy to make a homestead entry of said 
land, all of which your petitioner has heretofore caused to be made 
known to the Secretary of the Interior in the form and manner re¬ 
quired by the practice before the Department of the Interior. 

XIII. That the said entry permitted to be made by the 
8 said Kennedy on the 16th day of July 1915, as aforesaid, 
rested wholly upon a homestead application for said land 
filed by the said Kennedy on May 25, 1915 at a time when the lands 
were, in pursuance of the express terms of the said act of August 18, 
1894, in a state of withdrawal and reservation and excepted from the 
operation of the homestead laws. 

XIV. That on the date of the filing of the said George E. Kennedy 
application, viz., on May 25, 1915, the Register and Receiver of the 
United States Land Office at Glasgow, Montana, acting in pursuance 
of the express terms of said act of August 18, 1894 excepting said 
lands from the operation of the homestead laws until expiration of 
sixty days from date of filing of the approved plat of survey of the 
township, and following, applying and enforcing the uniform con¬ 
struction of said act and practice thereunder by the Department of 
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the Interior, rejected the .said Kennedy application in the following 
terms, to wit: 

Rejected _May 25, 1915 because land not open to entry until 
July 1 7, 1915, except to state of Montana and settlers prior to March 
10« 1910. 

XV • That subsequent to the rejection of the said Kennedy appli¬ 
cation, and on June 4, 1915, the Otto M. Christenson Land Company, 
a firm of real estate dealers and public land locators operating in and 
about Glasgow, Montana, sent to, and there was received in, the 
General Land Office at Washington, a telegram reading as follows: 

Homestead application tendered at local office for land within 
state withdrawal under act August eighteenth ninety four. State had 
tiled selections but sixty day period had not expired. Should appli¬ 
cation be suspended or rejected by local office. Wire collect/’ 
9 That to said telegram irom the said firm of real estate deal¬ 

ers and public land locators the General Land Office, on June 
5, 1915, sent answer by wire as follows: 

u Otto Christinson, Glasgow, Montana: 

“Instruction to Register and Receiver mailed today. Application 
to be suspended unless in conflict with pending selection.” 


That on June 5, 191o, and by letter to the Register and Receiver 
of the United States Land Office at Glasgow, Montana, the General 
Land Office instructed said Register and Receiver to receive and sus¬ 
pend homestead applications tiled within the said sixty day period 
and not to reject them. But notwithstanding the fact that the said 
letter of June 5, 1915 to the Register and Receiver at Glasgow, Mon¬ 
tana was not received by those officers in due course of delivery of 
the mails before the eighth or ninth of June, 1915, there appears the 
following notation upon the said George E. Kennedy homestead ap¬ 
plication, to wit : 

“Suspended June 4, 1915 pending preference right of State of 
Montana. Rejection of May 25, 1915 hereby revoked.” 

By whom, or when, or in pursuance of what authority such nota¬ 
tion was made on the Kennedy application, prior to June 5, 1915 
and before the said telegram was sent and the said letter was written, 
vour petitioner is uninformed. But your petitioner avers the fact to 
be that at all times prior to the date of said telegram to the said firm 
of real estate dealers and land locators it was uniformly and consist- 
ently the rule and practice in the office of the Secretary of the In¬ 
terior, in the General Land Office and in the various United States 
Land Offices in the several states having within their boundaries 
lands affected by the said act of August 18, 1894 to reject any 
10 and all filings and applications, other than selections by a 
state, proffered or tendered during the period of sixty days 
from date of filing of the approved plat of survey. 

Your petitioner further alleges that until the sending of said tele¬ 
gram and the writing of said letter the General Land Office had, in 
answering inquiries addressed to it by representatives of the State of 
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Montana in the Congress of the United States and by other residents 
of the State of Montana concerning the status of the lands \vith- 
fk d re , served “ hereinbefore set out, made the statement, im- 
parted the information and gave the advice that lands so withdrawn 

and reserved were excepted from the operation of the homestead laws 

until after expiration of the sixty days from date of the filing of the 
plat of survey. & 

re j ec *ion of your petitioner’s homestead appli¬ 
cation bv the Register and Receiver at Glasgow, Montana, he in due 

fZVXL*”? a PP? a , led X ronl , the decision of rejection to the General 
Land Office by which office the judgment of rejection was affirmed. 
' our petitioner thereupon and in due time and form appealed to the 
Secretaiy of the Interior from the judgment of affirmance rendered 

JlLlliV T i* e ^d Secretary in his decision ren- 

inh'r alia^ affirmln 8 *ho concurring judgments below, said, 

2 i’ 1 o 15 , / G T ge f' Ke P n ®dy filed application to make home- 
stead for the S. ^ of said section * * *. “On July 16 1915 

inasmuch as the State had not filed its selection for the land, the 
local officers allowed the application of Kennedy and placed the 
same of record as an entry. On the following day, at 9 a. m. Hall 
hied application to enter the land, which the local officers rejected, 
k because of conflict with the entry of Kennedy. 

On July 23, 1915, Hall filed an affidavit, alleging acts of settle¬ 
ment on the land, beginning June 5, 1915; and that thereafter he 
placed a habitable house upon the land and established resi- 
11 denee, which he has since maintained. It is indicated that 
Kennedy also made some attempt at settlement, but Hall 
alleges, and it is not disputed, that he (Hall), made prior settle- 
ment. Kennedy s claim is based on his prior application.” * * * 
Kennedy s application being prior in time, is also prior in right.” 
That on September 14, 1916 the Secretary of the Interior denied 
a motion for rehearing. That on December 8, 1916 the Secretary 
of the Interior rendered a decision denying a petition for exercise of 
his supervisory authority saying in said decision, inter alia,— 

Kennedy’s application is admittedly prior in time to Hall’s set¬ 
tlement and he is accordingly prior in right.” 

XVII. That in none of the said three decisions rendered by the 
Secretary of the Interior is reference made to any of the many uni- 
form and consistent decisions of his Department rendered prior to 
“J® wrought in the construction of the said act of August 

10 i C 94 i! n * the contents of the said telegram of June 5, 

1915 to the firm of real estate dealers and land locators aforesaid 
and which decisions held and ruled that no right could be acquired 
under a homestead application, or under any other class of applicar 
tion excepting an application to select Med by the state, tendered 
during sixty days from date of filing of the plat of survey of the 
townships. Nor does there appear in any of said decisions any 
comment on the manner in which a sudden and not to be expected 
departure was made from a uniform and consistent construction of 
the act of August 18, 1894 extending over a period of twenty years 
by telegraphic and advance information to a private business estab^ 
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lishment. Nor does there appear in any of said decisions a refer¬ 
ence to the fact that by said telegram and said letter of June 5, 
1915 the General Land Office gave advice and instructions 

12 and placed a construction upon the act of August 18, 1894, 
at variance and in direct conflict with, and in disregard of 

then existing authoritative decisions of the Secretary of the Interior 
to the effect that no rights could be acquired by the filing of home¬ 
stead applications within said sixty day period. Nor does there ap¬ 
pear in any of said decisions a reference to the fact that as late as 
August 14, 1915, and in the case entitled State of Idaho v. Roberson, 
(44 L. D., 448) it was expressly held by the Department of the In¬ 
terior that no rights under the homestead laws can attach to lands 
which have been reserved and withdrawn under the act of August 
18, 1894 until expiration of said sixty day period. 

Your petitioner further represents that the only adjudication of 
the Department of the Interior cited in its said three decisions hold¬ 
ing and ruling that the said George E. Kennedy acquired a right 
under the homestead laws within the said sixty day period by the 
filing of a homestead application within that period is that rendered 
by said Department on April 12, 1916, in Northern Pacific Railway 
Company v. State of Idaho; and that the adjudication in the Com¬ 
pany v. the State, supra, was the first of the reported adjudications 
of said Department that recalled and vacated as authority the 
numerous reported decisions of said Department holding that no 
right could be acquired by the filing of any application, other than 
an application by the state to select, during the said sixty day period. 
And your petitioner further represents that the adjudication in the 
company v. the state was without retroactive or retrospective effect 
and did not affect or impair the right of your petitioner to an entry 
of the land for which he duly applied on July 17, 1915, at a 

13 time when, under the decisions of the Department of the In¬ 
terior then controlling, and authoritative and not recalled 

by the said telegram and letter of June 5, 1915 to the Christinson 
Land Company and the Register and Receiver at Glasgow, Montana, 
respectively, the George E. Kennedy application was ineffective and 
void and your petitioner's application the only lawful and valid 
claim. 

XVIII. That the Secretary of the Interior did arbitrarily disre¬ 
gard the mandate and w ill of Congress expressed in the Act of Au¬ 
gust 18, 1894, that “after the expiration of such period of sixty days 
any lands which may remain unselected by the state, and not other¬ 
wise appropriated according to law, shall be subject to disposal under 
general laws as other public lands, “when the said Secretary held 
and ruled, as he did expressly, that George E. Kennedy “appro¬ 
priated according to law " when, before the expiration of “such period 
of sixty days," before the withdrawal and reservation had ceased 
and terminated and before the homestead law's were applicable to 
said land he filed his homestead application. 

Your petitioner avers the obvious fact to be that the said act of 
August 18, 1894 expressly and explicitly excepted the lands from 
the operation and effect of the homestead laws during “such period 
of sixty days" for the purpose and to the end of preventing the ac- 
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®r accruing of any right or claim whatsoever as of a date 
within that period by the filing of a homestead application within 
said period; and your petitioner further avers that such was the 
construction placed upon said act hy the Department of the Interior 
at all times prior to rendition of its decision in the company vs. the 
State, supra. 

14 XIX. Your petitioner further represents that at the 

t mo ^ cle ? t of expiration of sixty days from May 17, 1915 (date 

ot filing of the township plat of survey) he was actually residing 
upon and improving that public land of the United States described 
as the South Half of Section Eighteen, Township Thirty-seven 
North, Range 1 orty-three East, Montana Meridian, Montana, with 
the intention of making entry thereof under the homestead laws of 
the United States, and that his right to make such entry thereof after 
the lapse of that period without selection of said land by the state of 
Montana was secured to him because of such residence and improve¬ 
ment at said moment by the provisions of the third section of the Act 
of May 14, 1880 (21 Stat., 140) and the uniform decisions of the 
Department of the Interior and of the Courts under said Act of 
May 14, 1880, and your petitioner avers that the Secretary of the 
Interior has arbitrarily denied to him the exercise and enjoyment of 
that right. J 

XX. Your petitioner further represents that the homestead appli¬ 
cation tendered by him on the 17th day of July 1915 was the first 
and only filing or application for said South Half, Section Eighteen, 
lownship 1 hirty-seven North, Range Forty-three East, Montana 
Meridian, Montana, presented to any officer, or filed in any office of 
the land department of the United States subsequent to the release of 
said tract of land from the withdrawal and reservation under the said 
act of August 18, 1894 and subsequent to its becoming subject to the 
assertion of any valid claim thereto under the homestead laws, and 

that such application entitled your petitioner to an entry of 
15 the land which right of entry the Secretary of the Interior 
has arbitrarily denied. 

XXI. Your petitioner further represents that the act of August 
18, 1894 deprived the Secretary of the Interior of jurisdiction and 
power to entertain homestead applications for said land during con¬ 
tinuance of the period of withdrawal and reservation provided for 
in said act and that the entertainment of the George E. Kennedy ap¬ 
plication and the ascribing to said Kennedy of a right to the land 
from the date of filing of his application within the period of the 
withdrawal and reservation was an act by the Secretary of the In¬ 
terior interdicted and forbidden by the act of August 18, 1894 and 
of an arbitrary and capricious character. 

XXII. That your petitioner’s inhabitancy of the said tract of 
land, by actual residence thereon, at the beginning of the 17th day 
of July 1915, (which has been continually maintained ever since) 
your petitioner having then been qualified to take all the benefits of 
the homestead law’s and having then entertained the bona fide inten¬ 
tion of appropriating said land under said laws, gave him the right 
of exclusive possession of said tract of land and the further right to 
make entry thereof under the homestead laws in preference over all 

2—3196a 
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lishment. Nor does there appear in any of said decisions a refer¬ 
ence to the fact that by said telegram and said letter of June 5, 
1915 the General Land Office gave advice and instructions 

12 and placed a construction upon the act of August 18, 1894, 
at variance and in direct conflict with, and in disregard of 

then existing authoritative decisions of the Secretary of the Interior 
to the effect that no rights could be acquired by the filing of home¬ 
stead applications within said sixty day period. Nor does there ap¬ 
pear in any of said decisions a reference to the fact that as late as 
August 14, 1915, and in the case entitled State of Idaho v. Roberson, 
(44 L. D., 448) it was expressly held by the Department of the In¬ 
terior that no rights under the homestead laws can attach to lands 
which have been reserved and withdrawn under the act of August 
18, 1894 until expiration of said sixtv day period. 

Your petitioner further represents that the only adjudication of 
the Department of the Interior cited in its said three decisions hold¬ 
ing and ruling that the said George E. Kennedy acquired a right 
under the homestead laws within the said sixty day period by the 
filing of a homestead application within that period is that rendered 
by said Department on April 12, 1916, in Northern Pacific Railway 
Company v. State of Idaho; and that the adjudication in the Com¬ 
pany v. the State, supra, was the first of the reported adjudications 
of said Department that recalled and vacated as authority the 
numerous reported decisions of said Department holding that no 
right could be acquired by the filing of any application, other than 
an application by the state to select, during the said sixty day period. 
And your petitioner further represents that the adjudication in the 
company v. the state was without retroactive or retrospective effect 
and did not affect or impair the right of your petitioner to an entry 
of the land for which he duly applied on July 17, 1915, at a 

13 time when, under the decisions of the Department of the In¬ 
terior then controlling, and authoritative and not recalled 

by the said telegram and letter of June 5, 1915 to the Christinson 
Land Company and the Register and Receiver at Glasgow, Montana, 
respectively, the George E. Kennedy application was ineffective and 
void and your petitioner’s application the only lawful and valid 
claim. 

XVIII. That the Secretary of the Interior did arbitrarily disre¬ 
gard the mandate and will of Congress expressed in the Act of Au¬ 
gust 18, 1894, that “after the expiration of such period of sixty days 
any lands wffiich may remain unselected by the state, and not other¬ 
wise appropriated according to law, shall be subject to disposal under 
general laws as other public lands, “when the said Secretary held 
and ruled, as he did expressly, that George E. Kennedy “appro¬ 
priated according to law” when, before the expiration of “such period 
of sixty days,” before the withdrawal and reservation had ceased 
and terminated and before the homestead law's were applicable to 
said land he filed his homestead application. 

Your petitioner avers the obvious fact to be that the said act of 
August 18, 1894 expressly and explicitly excepted the lands from 
the operation and effect of the homestead laws during “such period 
of sixty days” for the purpose and to the end of preventing the ac- 
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5* 1 * accruing of any right or claim whatsoever as of a date 
within that period by the filing of a homestead application within 
said period; and your petitioner further avers that such was the 
construction placed upon said act fiy the Department of the Interior 
at all times prior to rendition of its decision in the company vs. the 
State, supra. 

14 XIX. Your petitioner further represents that at the 
moment of expiration of sixty days from May 17, 1915 (date 
ot hang of the township plat of survey) he was actually residing 
upon and improving that public land of the United States described 
as the South Half of Section Eighteen, Township Thirty-seven 
.North, Range Forty-three East, Montana Meridian, Montana, with 
the intention of making entry thereof under the homestead laws of 
the United States, and that his right to make such entry thereof after 
the lapse of that period without selection of said land by the state of 
Montana was secured to him because of such residence and improve¬ 
ment at said moment by the provisions of the third section of the Act 
of May 14, 1880 (21 Stat., 140) and the uniform decisions of the 
Department of the Interior and of the Courts under said Act of 
May 14, 1880, and your petitioner avers that the Secretary of the 
Interior has arbitrarily denied to him the exercise and enjoyment of 
that right. 

XX. Your petitioner further represents that the homestead appli¬ 
cation tendered by him on the 17th day of July 1915 was the first 
and only filing or application for said South Half, Section Eighteen, 

1 ownship Thirty-seven North, Range Forty-three East, Montana 
Meridian, Montana, presented to any officer, or filed in any office of 
the land department of the United States subsequent to the release of 
said tract of land from the w ithdrawal and reservation under the said 
act of August 18, 1894 and subsequent to its becoming subject to the 
assertion of any valid claim thereto under the homestead law’s, and 

that such application entitled your petitioner to an entry of 
15 the land which right of entry the Secretary of the Interior 
has arbitrarily denied. 

XXI. Your petitioner further represents that the act of August 
18, 1894 deprived the Secretary of the Interior of jurisdiction and 
power to entertain homestead applications for said land during con¬ 
tinuance of the period of withdrawal and reservation provided for 
m said act and that the entertainment of the George E. Kennedy ap¬ 
plication and the ascribing to said Kennedy of a right to the land 
from the date of filing of his application within the period of the 
withdrawal and reservation was an act by the Secretary of the In¬ 
terior interdicted and forbidden by the act of August 18, 1894 and 
of an arbitrary and capricious character. 

XXII. That your petitioner’s inhabitancy of the said tract of 
land, by actual residence thereon, at the beginning of the 17th day 
of July 1915, (which has been continually maintained ever since) 
your petitioner having then been qualified to take all the benefits of 
the homestead law’s and having then entertained the bona fide inten¬ 
tion of appropriating said land under said laws, gave him the right 
of exclusive possession of said tract of land and the further right to 
make entry thereof under the homestead laws in preference over all 
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other claims for a period extending for ninety days from said date 
in accordance with the third section of the act. of Congress of May 
14, 1880, (21 Stat., 140); and that your petitioner had acquired by 
reason of such inhabitancy of, by actual residence upon, the said 
land a right of property, an interest and estate therein against every¬ 
one except the United States of which interest and estate your peti¬ 
tioner will have been deprived by the arbitrary act of the 

16 Secretary of the Interior if your petitioner is not afforded 
the protection of this Honorable Court by the granting of 

the prayers of this petition; and your petitioner further represents 
that he has extensively and valuably improved and cultivated the 
said land and that he will be deprived of the benefit of such cultiva¬ 
tion and improvement, and sustain an irreparable loss of valuable 
property, and of property rights, in the event that the arbitrary 
action of the Secretary of the Interior is not set aside by the process 
of mandamus. 

XXIII. Your petitioner further represents that the said act of 
August 18, 1894 is applicable to lanas within the states of Wash¬ 
ington, Idaho, Montana, North Dakota, South Dakota, Wyoming 
and Utah and that notwithstanding this fact and the further fact 
that the said letter and said telegram of the 5th of June 1915 
wrought a change in the construction by the Department of the In¬ 
terior of an act of Congress affecting public lands in all of said 
states, no notice of such change in the construction of the said act 
was given by telegram, letter, or otherwise to any United States Land 
Office in any of said states, or to any land office in the State of Mon¬ 
tana other than the United States Land Office at Glasgow, Montana 
on the 5th day of June 1915 or at any time for several months 
thereafter. And your petitioner represents therefor- that the advice 
and instructions given in the said letter and the said telegram of 
June 5, 1915 was not a deliberate expression of a carefully formed 
judgment of the Department of the Interior as to the meaning and 
effect of the withdrawal and reservation made in pursuance of the 
said act of August 18, 1894 but was a hasty, ill-considered and ill-ad¬ 
vised act or performance, unintentionally, but in reality, in 

17 conflict with and in defiance of the express and unmistakable 
purpose and will of Congress and of all of the decisions of the 

Department of the Interior theretofore rendered and involving the 
construction, application and enforcement of the act of August 18, 
1894, and did operate to afford to the clients and patrons of the 
Otto Christinson Land Company, a firm of real estate dealers and 
public land locators in the State of Montana, an unfair advantage 
over numerous citizens who were advised by their counsel, and 
others, including officers in the public lands service that in the ex¬ 
press terms of the said act of August 18, 1894 as well as in the lan¬ 
guage of all of the reported decisions of the Department of the In¬ 
terior involving the application of the said act it was declared that 
no rights could be acquired by the filing of homestead applications 
to enter lands remaining unselected by the State of Montana until 
after the sixty days from date of filing of the approved plats of sur¬ 
veys had expired. Your petitioner further represents that he was 
one of those citizens so advised and that the situation described 
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franklin k. lane, secretary of the interior. 

herein and presented to this court with respect to his hou- 
c aim is substantially the same situation in which numerous other 
citizens m the United States in the State of Montana find themselves 
as a result of the sudden and unexpected ruling on the 5th day of 

June 1915 that applications would be received if tendered during 
the said sixty day period. h 

Wherefore, As the respondent has refused and still refuses to ac- 
and allow your petitioner’s homestead application here- 
mbefore described, the cause of the refusal being the respondent's 
arbitrary ruling that George E. Kennedy acquired a right under the 
homestead laws by filing an application for the land when it 
10 was withdrawn and reserved and excepted from the operation 
i of those laws, y° UT Petitioner is deprived of a right under the 
laws of the United States and also of the benefit to him of perform¬ 
ance by the Secretary of the Interior of a purely ministerial duty, 
and is grievously and seriously injured thereby, and as the law pro¬ 
vides no other adequate remedy in the premises whereby your peti¬ 
tioner can secure the public land entry to which he is entitled and 
whereof he is deprived as aforesaid, your petitioner prays— 

(a) That a writ of mandamus be issued and directed to tho re- 
sgondent, Franklin K. Lane, Secretary of the Interior, commanding 
film tn ftooimt. arm tn uppr™™. your petitioner’s said homestead an¬ 


tes 


er t 


__ upon sain application and to cause due 
and proper evidence of the acceptance, approval ^cTattmvaircr^ 

entry under the said homestead application to be delivered to vour 
petitioner. 

( b) For such other and further relief as the nature of your peti¬ 
tioners case may require and to the Court may seem meet and 
proper. 

VERDINE R. HALL, 

PATRICK H. LOUGHRAN, Petitioner. 

Counsel for Petitioner . 

State of Michigan, 

County of Saint Clair: 

I, Verdine R. Hall, being first duly sworn make oath that I am the 
petitioner in these proceedings; that I have read the annexed peti¬ 
tion by me subscribed and know the contents thereof; that 
19 the statement of facts therein made as upon personal knowl¬ 
edge are true, and those made upon information and belief 
I believe to be true. 

VERDINE R. HALL. 

Subscribed and sworn to before me this 29th day of December 
1916. 

[seal.] don R, CARRIGAN, 

Notary Public, St. Clair County, State of Michigan, 

*TMy Commission expires Jan. 31, 1920. 
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Rule to Show Cause. 

Filed January 29, 1917. 

* * * * * * * 

Upon consideration of the Petition for Mandamus in the above 
entitled cause, it is ordered on this 29 day of January 1917, that the 
respondent herein show cause on or before the 12 day of February, 
1917, at 10 o’clock a. m., and in this Court, why a writ of mandamus 
should not issue as prayed in said petition, the date of hearing to be 
determined by the Court on said return date; provided, that a copy 
of this order and of said petition be served upon said respondent on 
or before the 2nd dav of February, 1917. 

J. HARRY COVINGTON, 

Chief Justice . 


Marshals Return 


Served a copy of the within Rule and a petition on Franklin K. 
Lane Sec’t’v of Interior, personally Jan’v 29 1917. 

MAURICE SPLAIN, 

Marshal. 


H. 
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Respondent's Return to Rule . 


Filed February 26, 1917. 

******* 


Comes now the respondent and hy way of return to the rule to 
show cause herein issued and for answer to the petition for man¬ 
damus savs: 

That the material facts are that on May 17, 1915, survey plats, 
including the township in which the land in controversy is situated, 
were filed in the local land office of the Glasgow, Montana, land dis¬ 
trict, and that therefore by operation of the Act of August 18, 1894, 
the State of Montana for a period of sixty days, to wit, beginning 
with said May 17, 1915, and terminating with July 15, 1915, secured 
a preference right to select any of the land embraced in the plats of 
survey then and there filed (with certain exceptions) such as to 
which it was entitled within the purview of said Act of August 18, 
1894, to select, subject to the rights of settlers on portions of the land 
where such settlements were made prior to March 10, 1910; that on 
June 4, 1915, the State of Mantana exercised its preference right as 
to lands included in the plats of survey so filed on May 17, 1915, but 
did not include in its selection list the land here in controversy; that 
as to the latter, on May 25, 1915, one George E. Kennedy filed an 
application to make homestead entry for said land, which application 
was at first rejected by the local land officers because the land was not 
open to homestead entry until the lapse of the sixty-day period 
within w’hich the State had its preference right to select; but that 
later, to wit, on June 4, 1915, when the State had failed to select the 
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land in controversy, said local officers changed their said 

21 action and held said Kennedy’s application suspended for the 
remainder of the said sixty-day period to await any further 

action by said State; that thereafter, on July 16, 1915, when the 
full sixty-day period had expired, and the State not having selected 
the land embraced in Kennedy's application to make entry, the said 
land officers allowed the application of said Kennedy and placed the 
same of record as an entry; that prior thereto, however, to wit, on 
June 5, 1915, the relator performed acts of settlement on said land, 
and on July 17, 1915, as averred in his petition, filed an application 
to enter the land in controversy—which application was rejected be¬ 
cause of conflict with the entry aforesaid of Kennedy. 

He denies any averment in the petition, if any so may be con¬ 
strued, implying that at the time of the filing of said Kennedy’s ap¬ 
plication to enter the land, there had been any holding, ruling, or 
construction of, or under the act of August 18, 1894, by the Secre¬ 
tary of the Interior that during the sixty-day period aforesaid, appli¬ 
cations for homestead entry must be rejected; and while he acunits 
that until June 5, 1915, such construction of the law may have been 
entertained by local land officers, and even by the Commissioner of 
the General Land Office, he states the fact to be from August 31, 
1910, there had been pending before the Secretary of the Interior an 
appeal from the Commissioner of the General Land Office involving 
the construction of said Act of August 18, 1894, particularly as to 
the nature of the right secured under said act to a State during said 
sixty-day period; that the decision on said appeal is reported in 45 
Land Decisions, page 37, under the title of Northern Pacific Ry. Co. 
v. State oi Idaho (dated April 12, 1916) and that in said case 

22 the Secretary for the first time construed said act, holding 
that any reservation of lands within the meaning of the Act 

of August 18, 1894, for the sixty-day period therein mentioned, was 
for the benefit of the State, conferring on the State a preference 
right good as against any intervening claims, but not affecting 
any rights as betw r een other parties; that selections (or other initia¬ 
tory acts) during said period should not be rejected but should be 
received and held suspended until final adjudication of the rights of 
the State under any selection filed by it during said sixty-day 
preference period. 

He further states that the notice posted April 12,1915, in the local 
land office at Glasgow, Montana, referred to in paragraph 10 of the 
petition, after listing the towmships w T hose plats of survey would be 
filed in said office at 9 o’clock a. m., May 17, 1915, was in words 
and figures as follows (omitting signatures of the local land offi¬ 
cers) : 

The State of Montana has a preference right for 60 days front the 
date of filing of these plats within which to select any lands in all of 
the above townships except township No. 33, Ranges Nos. 43, 44, 
and 45 E. M. M., subject only to the right of settlers upon the said 
lands prior to the 10th day of March, 1910. 

At the expiration of the 60 day preference right of the State of 
Montana any lands not selected by the said State will become sub¬ 
ject to entry by the first qualified applicant subject only to the rights 
of bona fide settlers upon the land. 
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the P 1 * 0 ** 1 * construction of the Act of August 
•j 1’ to be that any reservation of land during the sixty-day 
period therein mentioned was from other appropriation as against 
the right of the State to select and that it was not designed to affect 
rights as between other individuals seeking to acquire public lands; 
that while for said sixty days a homestead entry could not be al¬ 
lowed, it could be filed and action held suspended until the expira- 

oq 8U Fj^ da y s > abiding any act of selection by the 

otate within said period of said land. 

be says, the construction of said act, being one of the 
land laws of the tmted States, as well as the determination of all 
equitable rights of parties under said act, is within his jurisdiction 
so long as legal title to the land yet remains in the United States; 
that as appears on the face of the petition, legal title to the land in 
controversy, is still in the United States; that the determination of all 
questions such as may be presented by the petition involves on his 
part the exercise of judgment and discretion, not reviewable by any 
court on direct proceeding either by mandamus or in equity; that it 
further appears on the face of the petition that the controversy be- 
U\een said Kennedy and the relator came on in regular course and 
with due process of law before him to be heard and determined, and 
that he, through his First Assistant Secretaries has considered and 
determined the issues involved, on three different occasions: to wit, 
on appeal from the decision of the Commissioner of the General 
um?* a „ ce ’ July 28, 1916, copy of which is attached, marked “Ex- 
hibit A ; on motion for rehearing, September 14, 1916, copy of 
which is attached, marked “Exhibit B”; and on petition for the exer¬ 
cise of supenisory authority, December 8, 1916, copy of which is at¬ 
tached, marked Exhibit C”—all of which exhibits are made a part 
of this return the same as if embodied herein. 

And all allegations in the relator’s petition not expressly admitted 
or consistent w ith the facts herein recited or appearing in the said ex- 
hi its, he denies; except that by this denial he does not tender any 
issue of fact on relator’s qualifications to make a homestead entry 
he not having passed upon said qualifications and being with- 
-4 out knowledge, other as in the petition appears, as to relator’s 
qualifications as a homestead entryman; nor does he tender 
any issue as to the alleged telegram sent to Otto Christenson, de¬ 
scribed in paragraph 15 of the petition, which he is advised is im¬ 
material except a^ showing that the General Land Office correctly 
construed the act of August 18, 1894, even before his decision afore- 
■"S.i n th , e cas ? of Northern Pacific Rv. Co. v. State of Idaho. 

Wherefore, having made full and complete answer to the petition 
as well as return to the rule to show cause, he pravs that said rule 
may be discharged that the petition may be dismissed, that he mav 
recover his reasonable costs, and that he be permitted to go hence 
without day. 


CHARLES D. MAHAFFIE, Secretar V of the Interior. 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney . 
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District of Columbia, m: 

I, Franklin K. Lane, Secretary of the Interior, on oath depose 
and say that I have read over the foregoing answer by me sub¬ 
scribed and know the contents thereof; that the matters and things 
set forth I am informed are true and I believe them to be true. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

Subscribed and sworn to this 24th day of February, 1917. 

Before me, 

[seal.] EDWD. B. FOX, 

Notary Public in and for the District of Columbia. 


25 Exhibit “A.” 

Department of the Interior. 

Washington, July 28, 1916. 

D-32851.* 

“C.” 

Glasgow 035062. 

Rejection of Homestead Application. 

Affirmed. 

Verdine R. Hall. 

Appeal from the General Land Office. 

Verdine R. Hall has appealed from decision of March 22, 1916, 
by the Commissioner of the General Land Office, affirming the 
action of the local officers rejecting his homestead application for the 
S. Y 2 , Sec. 18, T. 37 N., R. 43 E., M. M., Glasgow, Montana, land 
district. 

It appears that on April 12, 1915, the local officers gave notice 
that the survey plats of said township, and other lands, would be filed 
in that office at 9 o’clock a. m., on the 17th day of May, 1915, and 
that the State of Montana had a preference right for 60 days from 
the date of filing of the plats, within which to select any of the 
lands, with certain exceptions mentioned, subject only to the right of 
settlers upon the lands, where settlements were made prior to March 
10, 1910, the lands having been theretofore withdrawn for the bene¬ 
fit of the State, under the act of August 18, 1894 (28 Stat. 394). 

May 25,1915, George E. Kennedy filed application to make home¬ 
stead entry for the S. % of said section 18, which the local officers at 
first rejected because the land was not open to entry until the expira- 
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tion of the 60-day preference right accorded the State. Later, 
however, on June 4, 1915, as stated by the Commissioner, the local 
• officers changed their action respecting the Kennedy application, and 
held the same suspended to await action by the State. On July 
16, 1915, inasmuch as the State had not tiled its selection for the 
land, the local officers allowed the application of Kennedy and 
placed the same of record as an entry. On the following day, at 9 
a. m., Hall filed application to enter the land, which the local offi¬ 
cers rejected, because of conflict with the entry of Kennedy. 

On July 23, 1915, Hall filed an affidavit, alleging acts of settle¬ 
ment on the land, beginning June 5, 1915; and that thereafter he 
placed a habitable house upon the land and established residence, 
which he has since maintained. .It is indicated that Kennedy also 
made some attempt at settlement, but Hall alleges, and it is not dis- 

C uted, that he (Hall), made prior .settlement. Kennedy’s claim is 
ased on his prior application. 

Hall urges that there was no authority for receiving and suspend¬ 
ing the application of Kennedy during the 60-day period, and yet, 
he is claiming for himself a preference right by virtue of his settle¬ 
ment during the said period. His contention is illogical, however, 
for if the State’s preference right under the act of 1894, was 
26 an obstacle to the reception of the suspended filing, it was 
equ-lly effective to prevent a settlement. The Commissioner 
of the General Land Office, on June 5, 1915, instructed the local 
officers that applications to enter should be received and suspended 
during the 60-day period, if the State had not, prior to such appli¬ 
cation, filed its selection. Also, this subject was considered in de¬ 
partmental decision of April 12, 1916, in the case of the Northern 
Pacific Railway Company v. State of Idaho (45 L. D. —), wherein 
it was held that the act of 1894 merely accorded a preferred right to 
the State during the 60-day period, and that other claims to the land 
might be filed and suspended, subject to the preferred right of the 
State. 

In the present case, the State failed to avail itself of the preferred 
right, so tliat the conflict is between Kennedy, under his applica¬ 
tion, and Hall, under his settlement claim. The ordinary rule in 
such cases must govern. Kennedv’s application being prior in time, 
is also prior in right. 

The action below is correct, and is herebv affirmed. 

(Signed) ANDRIEUS A. JONES, 

First Assistant Secretary. 



FRANKLIN K. LANE, SECRETARY OF THE INTERIOR. . 17 


Exhibit “B.” 

Department of the Interior. 

Washington, September 14, 1916. 

D-32851. 

“C” 

Glasgow 035062. 

Homestead Application Rejected. 

Rehearing Denied. 

Ex Parte Verdine R. Hall. 

Motion for Rehearing. 

Verdine R. Hall has moved a rehearing respecting the decision of 
July 28, 1916, which affirmed the rejection of his homestead appli¬ 
cation for the S. y 2 , Sec. 18, T. 32 N., R. 43 E., M. M., Glasgow, 
Montana, land district, for conflict with a prior application of one 
George E. Kennedy. 

The land in question was part of a tract which was surveyed at the 
request of the State, and was held for sixty days from date of filing 
the plat subject to selection by the State. Within that period Ken- 
nedv filed his application. This was rejected because of the State’s 
preference right, Rut afterwards the rejection was by order from the 
General Land Office changed to a suspension, and on the expiration of 
the State’s preference period, Kennedy’s application was allowed. 
On the next day Hall filed his application, claiming settlement on 
the land, which he alleges he made on or before the date of the order 
referred to. » 

In support of the motion, claimant questions the validity of 
said order, contending that it is contrary to precedent, and 
27 that it deprives him of acquired rights. There is no merit 
in these contentions. The order followed an administrative 
rule for disposing of applications in such circumstances. Further¬ 
more, Hall had acquired no rights whatever by settling on land at a 
time when it was not open either for entry or settlement. These 
questions were sufficiently considered in connection with the deci¬ 
sion. 

The motion is denied. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary . 
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Exhibit “C.” 

Department of the Interior. 

Washington, December 8, 1916. 

D-32851. 

“C” 

Glasgow 035062. 

Homestead Application Rejected. 

Petition Denied. 

Ex Parte Verdine R. Hall. 

Petition for the Exercise of Supervisory Authority. 

\ erdine R. Hall has filed a petition for the exercise of the Depart¬ 
ment’s aupervisory authority in the matter of his homestead appli¬ 
cation 035062, for the S. Sec. 18, T. 37 N., R, 43 E., M. M., Glas- 
. gow, Montana, land district, which was ordered rejected by the De¬ 
partment’s decisions of July 28, 1916, and September 14, 1916. The 
matter has been orally argued. 

The above township was reserved by the Commissioner of the Gen¬ 
eral Land Office March 23, 1910, under the act of August 18, 1894 
(28 Stab, 394), subject to the right of the State from March 10, 
1910, until 60 days after the filing of the plat of survey. The plat 
was approved November 12, 1914, and filed in the local land office 
May 17, 1915. 

%v 25, 1915, George E. Kennedy filed homestead application 
033520 for the above tract, which was rejected the same day by the 
register and receiver because of the outstanding right of the State. 
June 4, 1915, the register and receiver revoked their order of rejec¬ 
tion and suspended Kennedy’s application. The State having failed 
to select the land, entry upon Kennedy’s application was allowed 
July 16, 1915. July 17, 1915, Hall filed his application, alleging 
that he had settled upon the land June 5, 1915. 

Counsel contends that during the 60 day period provided for in 
the act of August 18, 1894, supra, the land was absolutely withdrawn 
from appropriation, that Kennedy therefore gained no rights by the 
presentation of his application and, while conceding that the land 
was not subject to settlement at the time Hall initiated his settlement, 
he further contends that Hall’s settlement rights attached as 
28 soon as the 60 day period allowed to the State had expired. 

The argument of the counsel is based upon the phraseology 
of the act of August 18, 1894, supra, which directs that the Commis¬ 
sioner of the General Land Office upon application of the governor of 
the State,— 
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* * * with a view to satisfy the public-land grants made by 

the several acts admitting the said States into the Union to the extent 
of the full quantity of the land called for thereby * * * 

to have a surv ey made. The land so surveyed— 

* * shall be reserved upon the filing of the application for 

survey from any adverse appropriation by settlement or otherwise 
except under rights that may be found to exist of prior inception, 
for a period to extend from such application for survey until the ex¬ 
piration of sixty days from the date of the filing of the township plat 
of survey in the proper district land office, during which period of 
sixty days the State may select any of such lands not embraced in 
any valid adverse claim, for the satisfaction of such grants. * * * 
The act further requires that the State publish a notice— 

* to all parties interested of the fact of such application 
for survey and the exclusive right of selection by the State for the 
aforesaid period of sixty days as herein provided for; and after the 
expiration of such period of sixty days any lands which may remain 
unselected by the State, and not otherwise appropriated according to 

law, shall be subject to disposal under general laws as other public 
lands. * * * 

The argument of counsel is that this act reverses the land from 
any appropriation, that the right of selection by the State is exclu¬ 
sive of all other appropriations and that the land does not become 
subject to disposition under the general laws until after the 60 day 
period of selection allowed to the State. In other words the argu- 
ment is that the act constitutes an absolute withdrawal of the land 
and does not create merely a preference right to the State. 

The preceding act of March 3, 1893 (27 Stat., 592), provides that 
the States therein mentioned— 

* * shall have a preference right over any person or corpo¬ 

ration to select lands subject to entry by said States granted to said 
States by the act of Congress approved February twenty-second, 
eighteen hundred and eighty-nine, for a period of sixty days after 
lands have been surveyed and duly declared to be subject to selection 
and entry under the general land laws of the United States: 
29 And provided further, That such preference right shall not 
accrue against bona fide homestead or pre-emption settlers on 
any of said lands at the date of filing of the plat of survey of any 
township in any local land office, of said States. 

The J- wo acts were construed by the Department in Northern 
Pacific Railway Company v. The State of Idaho, Cceur d’Alene 02483, 
April 191(5 (45 L. D., —). The Department there said: 

Taking the two acts together it is clear that their purpose was to 
secure to the State the period of sixty days within which the State 
should have a right to select the land superior to all others. The 
act of March 3, 1893, speaks of this as a preference right. The act 
of August 18, 1894, directs that the land shall be reserved “fronj any 
adverse appropriation.” 

In the present case the selection filed by the railway company was 
first in time and it was then unknown whether the State would ex¬ 
ercise its right or not. • The rights of the State are fully protected by 
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suspending the railway company's selection until the State selections 
have been fully adjudicated. Should the State have failed to make 
a proper selection there is no reason apparent why the railway com¬ 
pany s selection, if otherwise valid, may not be allowed. 

The purpose of the act of August 18, 1894, was to secure the sur¬ 
vey of unsurveyed townships and to enable the States therein named 
to secure their full quota of the various grants made to them. The 
act reserves the land from other appropriation as against the right of 
the State to select and the State has the exclusive right of selection as 
against all other persons. The act was not designed to affect the 
rights as between other individuals seeking to aequttre public lands, 
and counsel here is endeavoring to invoke a statute passed in the 
interest of various States for the benefit of an individual who is not 
wnthin the purview of that law. As stated in Northern Pacific Rail¬ 
way Company v. Idaho, supra, the rights of the State are fully pro¬ 
tected by permitting it the first right of selection during the 60 
day period. Should any other individual apply for the land in 
the meantime his application can properly be accepted and 
30 suspended awaiting action by the State. ‘ Should the State 
fail to select the land there is no reason why the immediate 
application cannot be allowed. 

Kennedy’s application is admittedly prior in time to Hall’s settle¬ 
ment and he is accordingly prior in right. 

The petition is accordingly^ denied. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary . 


Demurrer, 

Filed March 6, 1917. , : 

******* 

Comes now the relator, by his counsel, and says that the re¬ 
spondent s answer to the rule and petition herein is bad in sub¬ 
stance. 

The matters of law intended to be argued are these.' 

I. That the land which is the subject of this litigation was, by 

P 1 * 0 ^ 8 * 0118 of an act of Congress (approved 
August 18, 1894, 28 Stat. 372, 394) and proceedings thereunder 
duly taken by the State of Montana, completely removed from and 
placed beyond the jurisdiction and power of any and all of the offi¬ 
cers of the land department of the United States to administer under 
the homestead laws with respect thereto from the 10th day of March 

1 t? 'Sl t 7 e 0 080 an< * ending of the 16th day of July 1915; 

II. That by the act of August 18, 1894 the officers of the land 

department of the United States were admonished and enjoined by 
oi Congress that they should see to it that the homestead laws 

31 of the United States should not be successfully invoked by 

,, i claimant under those laws whose act of settlement upon 

the land, or whose application under those laws, was initiated at any 

tune between the 10th day of March 1910 and before the 17th day 
of July 1915. J 
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III. That it was the will of Congress that any and all lands duly 
withdrawn and reserved under that statute should not become sub¬ 
ject to any claim whatever under the homestead laws of the United 
States at any time within and during said period. 

IV. That the action of the Secretary of the Interior in attempting 
to impart validity to a homestead application filed by one George E. 
Kennedy within said period was action by an officer of an executive 
department of the government at variance with and contrary to the 
plain and unmistakable mandate of Congress with respect to public 
lands of the United States and was an unlawful and arbitrary, 
although unintentionally so, abuse and misuse of official power. 

V. That the doctrine of relation is without application to any set¬ 
tlement or filing under the homestead laws which was made at a 
time when the lands affected by such settlement or filing were with¬ 
drawn and reserved and excepted from the operation of such laws by 
and under said statute of August 18, 1804. 

VI. That the George E. Kennedy application was duly and right¬ 
fully rejected by the Register and Receiver when it was tendered and 

that the subsequent act of those officers in revoking the order 
82 of rejection and substituting therefor an order of suspension 
was an attempt by them to exercise jurisdiction over the lands 
under the homestead laws at a time when they had neither such 
jurisdiction nor power to do aught more with respect to the Kennedy 
application than to reject it. 

VII. That the State of Montana did not acquire only a preference 
right of selection of the lands during the period of sixty days follow¬ 
ing the filing of the plats of survey but that it was given, and had, 
by the express terms of the act of August 18, 1894, an exclusive right 
of selection during such period and that such exclusive right pre¬ 
cluded, prevented, and forbade the making or filing of any applica¬ 
tions for such lands under any other laws during that period. 

VIII. That the selection made by the State of Montana on June 
4, 1915 did not estop the state from making further and additional 
selections thereafter and at any time before lapse or expiration of the 
period of the exclusive right of selection accorded the state by the 
said act of August 18, 1894. 

IX. That, contrary to the allegation of respondent in his answer, 
the Department of the Interior did at many times prior to April 12, 
1916, date of rendition of its decision in Northern Pacific Railway 
Company vs. State of Idaho, construe the said act of August 18, 1894 
and did construe it to mean the contrary of the meaning placed upon 
it by the Department of the Interior in its said decision of April 12, 
1916, which decision of said date is at variance with and overrules 

the decision of the Department of the Interior of March 20, 
33 1911 in Northern Pacific Railway Company vs. State of 

Idaho, (39 L. D., 583, 590), and numerous other earlier 
decisions which will be cited and discussed in relator's argument. 

X. That upon expiration of the sixty day period subsequent to fil¬ 
ing of the piats of survey, the only valid claim then existing with 
respect to the land was the claim asserted by the relator under and 
by reason of his actual settlement upon the land at the moment of 
the expiration of said period and by his filing on the 17th day of 
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July 1915 of his application to appropriate the land under the 
homestead laws. 

VERDINE R. HALL, 

By PATRICK H. LOUGHRAN. 

Amendment of Petition by Stipulation. 

Filed March 6, 1917. 

******* 

The parties to the cause entitled as above, by their respective coun¬ 
sel hereby stipulate and agree that the petition filed therein be held 
and regarded as amended hereby in the following respect, to wit: 

That for any andall of the purposes of this proceeding the prayer 
of the original petition designated as “(a)” at page fourteen thereof 
be held and regarded as entirely stricken therefrom and that there 
be, and is hereby, substituted therefor, the following prayer, to wit, 
(a) That a writ of mandamus be issued and directed to the re¬ 
spondent, Franklin K. Lane, Secretary of the Interior, cotn- 
•'* inanding him to administer, execute and enforce the provi- 
sions of the act of August 1894 (28 Stats. 394) by the per¬ 
formance of that ministerial duty imposed upon him thereby 
namely, to see to it, as explicitly provided in said statute, that lands 
affected by that legislation “shall be reserved upon the filing of the 
application for survey from any adverse appropriation by settlement 
or otherwise except under rights that may be found to exist of prior 
inception, for a jieriod to extend from such application for survey 
until the expiration of sixty days from the date of the filing of the 
township plat of survey in the proper district land office,” and that, as 
also explicitly provided in said statute, to see to it that no such lands 
shall be subject to disposal under general laws as other public 
lands until after expiration of such period of sixty days, and to that 
end, to recall, vacate, set aside and hold for naught, in so far as con¬ 
sideration and adjudication in the Department of the Interior of 
your petitioner s claim under his said homestead settlement and ap¬ 
plication is concerned or affected thereby, that arbitrary holding and 
ruling under, in conformity to, and as a result of which your peti¬ 
tioner s said claim was rejected by said Department, namely, that 
right may be acquired under the homestead laws to public lands of 
the United States during the period of a valid and complete with- 
drawal and reservation thereof under and in pursuance of said act 
and before the homestead laws are applicable to such lands, and to 
proceed thereafter with such further consideration of your peti¬ 
tioners said claim as may be needful to due determination of its 

mente in the exercise of the lawful judgment and discretion of the 
said Secretary. 

VERDINE R. HALL, 

By PATRICK H. LOUGHRAN, 

We interpose no objection hereto— Counsel. 

CHARLES D. MAHAFFIE. 

C. EDWARD WRIGHT. 


v 
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35 Memorandum Opinion . ' 

Filed May 13, 1918. 

♦**♦♦** 

I he petition in this case is filed by Hail, asking that a writ of 
mandamus be issued directing the Secretary of the Interior to accept 
and approve the petitioner’s homestead application for a certain half 
section of public land in the State of Montana, and to order the 
Register of the Land Office to permit an entry of the lands upon 
such application, and to cause proper evidence of the allowance of 
entry to be delivered to the petitioner. 

Ine Act of August 18, 1894 (28 Stat. 394) authorized the gov¬ 
ernors of several western states, among them Montana, to apply to 
the Commissioner General of the Land Office for the survey of any 
township or townships of public land with a view to satisfying the 
public land grants made by the several acts admitting those states 
into the Union, and the act provides that such lands 

“shall be reserved upon the filing of the application for survey from 
any adverse appropriation by settlement or otherwise except under 
rights that may be found to exist of prior inception, for a period to 
extend from such application for survey until the expiration of 
sixty days from the date of the filing of the township plat of survey 
in the proper district land office, during which period of sixty days 
the State may select any of such lands not embraced in any valid 
adverse claim.” 

In conformity with the provisions of that statute, a plat of the 
survey of Township 37 north, range 43 east, Montana Meridian, Mon¬ 
tana, was filed on the morning of May 17, 1915 in the office of the 
Register and Receiver at the land office, Glasgow, Montana. 

On May 25, 1915, one Kennedy filed an application to make a 
homestead entry on a certain half section of the land of such 

36 township. This application was at first rejected by the local 
land officials at Glasgow, but on June 4, 1915 that rejection 

was revoked and instead it was merely suspended pending the “pref¬ 
erence right” of the State of Montana under the provisions of the 
Act of August 18, 1894 to select the half section applied for by 
Kennedy. 

On June 5, 1915, Hall, the relator, actually entered upon, took up 
his residence on and began cultivating the same half section of land 
for which Kennedy had, on May 25,1915, filed the application which 
had been dealt with as above described, and the State of Montana not 
having selected that half section of land under the provision of the 
Act of August 18, 1894 he, Hall, on the morning of July 17, 1915, 
filed in the office of the Register and Receiver of the land office at 
Glasgow an application to make entry on that same half section 
under the homestead laws of the United States, and thereafter, in 
compliance with those laws, he filed his affidavit, corroborated by wit¬ 
nesses, establishing his actual residence upon the land on June 5, 
1915 and thereafter. 
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On the morning of July 16, 1915, however, the Register and 
Receiver of the land office at Glasgow, with the application of Ken¬ 
nedy of May 25, 1915 held in that office as suspended and not re¬ 
voked, allowed the application and placed the same of record as an 
entry, and when on the morning of July 17, 1915 Hall filed his ap¬ 
plication to enter on the same half section in conformity with the 
homestead laws upon the basis of actual settlement, the application 
was rejected because it was held to be in conflict with the allowed 
entry of Kennedy. 

The importance of the legal questions involved, and the great prac¬ 
tical importance of the decision of the Secretary of the In- 
37 terior, affecting as it obviously does many valuable land en¬ 
tries in the State of Montana, merit an exhaustive discussion 
of the law as applicable to the present case, but in the great pressure 
of work in the court it is impossible in this opinion to give more than 
the conclusions arrived at. 

There are two broad questions presented by the petition for the 
writ of mandamus, and the return thereto filed by the Secretary of 
the Interior. 

First. Is this case one in which the court may appropriately grant 
a writ of mandamus directing the Secretary of the Interior to per¬ 
form an act which he is refusing to perform, or to compel him to 
act in consonance with the law because he is, in apparent defiance of 
the law, acting capriciously or arbitrarily or beyond the scope of the 
administrative authority confided to him ? 

A careful examination of the act of August 18, 1894, in the light 
of the existing land laws, and the authority of the General Land 
Office and the Secretary of the Interior in relation thereto, con¬ 
vinces the court that the decision of the Secretary of the Interior, 
sustaining the action of the Commissioner of the General Land 
Office in affirming the decision of the Register and Receiver of the 
local land office at Glasgow, was an act of judgment and discretion 
within the scope of his authority as Secretary of the Interior con¬ 
struing and administering the land laws, and in consequence his 
decision in this case cannot be reviewed by this court. To do that 
would be to convert the writ of mandamus into a writ of error. It 
requires the citation of no authorities to establish the unsoundness 
of such a proposition of law. 

Second. Over and beyond the question of the authority of the 
court to grant the writ of mandamus petitioned for in the 
38 present case, however, is the question which is involved in 
the legal propriety of the actual decision of the Secretary of 
the Interior, affirming the action of the subordinate tribunals of his 
Department in administering the land laws applicable to the case of 
the relator. 

Assuming the right of the court to determine the propriety of the 
decision of the Secretarv in the present case, it would seem that the 
decision was sound. The reasonable rule of construction of the pro¬ 
vision in the Act of 1894, to be found in the language which pro¬ 
vides that the State shall have the “preference right ,, to select any of 
such lands within the township survey 
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w^L- he f*P il ? tion of sixt y days from the date of the filing of the 
township plat of survey in the proper district land office,” 

does not exclude both the date of filing and the last day of the sixty 
That is to say, if the township plat of survey was filed in the 
land office at Glasgow on the morning of May 17 , 1915 the sixtv 

land Tn^th* ’* 1K ‘* 1 , tbe Sta4e had its “preference right” of selection of 
Imid in die township expired with the close of the day of July 15, 

l»lo, and the land not selected was on the morning of July 16 1915 

certmnly open to entry under the public land laws. If, therefore! 

riX n r y 1 ^ hc f tl0n , h ? d ***“ , one filed b y him on the morning 
of July 16, 191o, it would seem that there can be no doubt of its 

d n n , filed hy the relator . Hall, on the mom- 
in S of July 17, 191o, Hall having acquired no right as against Ken- 

n0 ovu ^ V s occu P anc y of the half section prior to July 16 1915 
Ihe only remaining question, therefore, is whether or not the 
course of conduct in respect of the application of Kennedy at 
oy the local land ofhce in Glasgow subsequent to the day of its 
original filing on May 25, 1915 was such as to preclude it 
from tong considered an application on file on the morning of 
16 > 1915 - Up to the morning of July 16, 1915, the applica¬ 
tion of Kennedy, of course, had no effect as against the State of 
Montana. It is alleged to have been the uniform practice of the 
(^neral Land flffice prior to the ruling of June 4, 1915 in respect 
k Kennedy application, to treat such applications as rejected, 
T Ut i™c 1S P urel y an administrative question, and if the General 
Land Office determined at that time to hold that applications thus re- 
ceixed could be retained in the local land office where filed and sim¬ 
ply be treated as suspended until it became known whether the State 
was actually to exercise its “preference right” of selection of the sec¬ 
tion involved in the application, there does not seem to be anything 
m the decided cases or in principles of statutory construction, to 
preclude that changed view by the General Land Office. 

Considering, therefore, the legal merits of the facts presented by 
the relator s petition, and independently of the question of the pro¬ 
priety of a review of the action of the Secretary of the Interior in the 
pending case, it would seem that the decision rendered by him was 
one entirely permissible under the law. 

Demurrer to return and answer overruled. 

Rule discharged and petition ‘dismissed. 

J. HARRY COVINGTON, 

May 2, 1918. Chief Justice. 


40 


Supreme Court of the District of Columbia.* 


Monday, May 13, 1918. 

Session resumed pursuant to adjournment, Mr. Justice Gould pre¬ 
siding. r 

******* 

4—3196a 
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By Covington, C. J. 

This cause having heretofore been argued and submitted to the 
Court upon the petition, rule to show cause, answer of respondent, 
and demurrer to respondent’s answer to rule and petition, it is con¬ 
sidered that said demurrer be, and the same is hereby overruled; 
whereupon the petitioner now in open Court says that he will stand 
upon his demurrer. 

Wherefore, it is considered that the rule to show cause issued 
herein be, and the same is hereby discharged, the petition is hereby 
dismissed, and that the respondent recover of the petitioner the costs 
of his defense, to be taxed by the Clerk, and have execution thereof. 

From the foregoing the petitioner by his Attorney in open Court, 
notes an appeal to the Court of Appeals of the District of Columbia, 
and the penalty of the bond for costs on said appeal is hereby fixed 
in the sum of one hundred dollars ($100.00), or, in lieu thereof, 
a deposit of Fifty dollars ($50). 

Memorandum. 

May 27, 1918.—$50 deposited in lieu of appeal bond. 


41 Assignments of Error. 

Filed May 27, 1918. 

******* 

The appellant, Verdine R. Hall, hereby specifies error in the judg¬ 
ment of the court, entered in the above entitled cause, dismissing 
the petition for mandamus filed therein by relator: 

1. In failing to find and hold that the act of Congress of August 
18, 1894 (28 Stat. 394) expressly provides for the withdrawal and 
reservation of public lands of the United States from filing, appro¬ 
priation and disposal under the homestead laws “for a period to ex¬ 
tend from such application for survey until the expiration of sixty 
days from the date of the filing of the township plat of survey in the 
proper District Land Office.” 

2. In failing to find and hold that the said act of August 18, 1894, 
gave to the states named therein, and to persons whose claims existed 
prior to the withdrawal and reservation provided for in said legisla¬ 
tion, the exclusive right to select and file during the period of sixty 
days following the date of filing of the township plat of survey. 

3. In failing to find and hold that the said act of August 18,1894, 
expressly provides that none of the provisions of the homestead laws 
shall be applicable to any lands withdrawn and reserved under said 
act during the period of such withdrawal and reservation. 

4. In failing to find and hold that public lands withdrawn and 
reserved under the said act of August 18, 1894, are removed beyond 
the jurisdiction and power of any officer of the Land Department to 
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49 ^minister with respect thereto any of the provisions of the 
44 .homestead laws during the period of continuance of the with¬ 
drawal and reservation. 

5. In failing to find and hold that the said act of August 18 1894 
expressly forbade and prohibited the filing of applications under the 

dnri^fh 1 a "'V f ° r any la , nds " tthdrawn and reserved under said act 
dunng the continuance of such withdrawal and reservation and en- 

1,^ n 1 the .^rotary , of the Interior and other officers of the 
band Department the ministerial duty of rejecting any homestead 
application tendered or filed during the continuance of such with¬ 
drawal and reservation. 

6. In failing to find and hold that the homestead application filed 
by George E. Kennedy during the continuance of the withdrawal 
and reservation provided for in said act of August 18, 1894, was void 
ab initio and that the act of the Secretary of the Interior in sus¬ 
taining said Kennedy application as a lawful filing as of the date of 
its tender was arbitrary. 

,, f 5‘ 1 j n Khn<i and hold that the period of sixty days from 
the date of the filing of the township plat of survey of the lands here 

^ty'of July n i915 rminate ° F 6Xpire 1111111 lhe inning of the 17th 

8. In failing to find and hold that as relator’s homestead applica¬ 
tion was the first application for the land in suit tendered upon the 
expiration of said period of sixty days it was arbitrary for the Land 
Department to have rejected same because of its conflict with the 
Kennedy application which was tendered during the period of the 

18 1894™ and reservatl0n P^ded for in the said act of August 

9. In failing to find and hrJ/l itiai ik 4-1 - T_ J TN_. 


in .1 . * . O. - j ..Viiiivuj ai/puvauuu CUiU OS' 

4o snbmg a seniority to the same over the application of this re- 
lator was an arbitrary attempt on the part of the Land De¬ 
partment both to administer the homestead laws to public lands at a 
time when they were, in the express terms of the act of August 18, 
10^4, withdrawn and reserved from the operation and effect of said 
laws, and an arbitrary attempt to defeat the relator in his rights as 
the hrst applicant under the homestead laws after said laws be¬ 
came operative and effective and to deprive him of his vested right 
to a preference 0 f entry because of his occupancy of the land in suit 
at the moment of termination of the withdrawal and reservation pro¬ 
vided for in said act of August 18, 1894. 

10. In failing to find and hold that the decision of the Land De¬ 
partment complained against in the petition for mandamus was a 
new and sudden departure from rules of decision of the Land Depart¬ 
ment winch had obtained, and were observed uniformly, at-all times 
subsequent to approval of the said act of August 18, 1894, until 
about the time of rendition by the Land Department of its decision 
sustaining the George E. Kennedy application as a lawful and valid 
filing despite its tender during the period of withdrawal and reser¬ 
vation provided for in the statute of August 18, 1894. 

11. In failing to grant to relator the relief prayed against the acts 
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of the respondent in attempted divesture of relator’s right of entry of 
the land m suit under the homestead laws. 

12. In failing to grant the mandamus petitioned for by the re¬ 
lator and in dismissing his petition. 

13. Other errors appearing on the face of the record herein. 

PATRICK H. LOUGHRAN, 

Attorney for Relator. 

44 Service of copv of the above assignment of error acknowl¬ 

edged this 27th <!ay of May, 1918. 

CHARLES D. MAHAFFIE, 

Attorney for Respondent . 


Designation of Record. 
Filed May 27, 1918, 


To John R. Young, Esq., Clerk Supreme Court of the District of 

Columbia. 

My Dear Sir: On behalf of the above named Verdine R. Hall, 
Relator and Appellant, I request that you will cause to be prepared 
the transcript of record on appeal in the above entitled cause; and I 
hereby designate the following to be included in said transcript: 

1. The relator’s petition. 

2. The Court’s rule to show cause. 

3. The return of the respondent to the rule to show cause and his 
answer to the petition, and all the exhibits accompanying the same. 

4. Relator’s demurrer to respondent’s answer. 

5. Amendment of relator’s petition by stipulation. 

6. Opinion of the Court. 

7. Order of the Court discharging rule and dismissing petition, 
including endorsement thereon of appeal in open court and order 
fixing amount of appeal bond for costs, or deposit of cash in lieu of 
such bond. 

8. Assignment of errors. 

9. Memorandum of acceptance of cash deposit in lieu of 
45 filing of bond for costs 

10. This designation. 

PATRICK H. LOUGHRAN, 
Attorney for the Relator and Appellant. 


Receipt of copy of this designation acknowledged this 27th dav of 
May, 1918. 

CHARLES D. MAHAFFIE, 
Attorney for the Respondent , 
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46 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, 88: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
45, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 59941 at Law, wherein The 
United States of America on the relation of Verdine R. Hall is 
Plaintiff and Franklin K. Lane, Secretary of the Interior, is De¬ 
fendant, as the same remains upon the files and of record in said 
Court. 


In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said Dis¬ 
trict, this 24th day of June, 1918. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Clerk, 
ByALF. G. BUHRMAN, 

Ass’t CVk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3196. The United States of America on the relation of Verdine R. 
Hall, appellant, vs. Franklin K. Lane, Secretary of the Interior. 
Court of Appeals, District of Columbia. Filed Jun- 26, 1918. 
Henry W. Hodges, clerk. 
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IN THE 


Olourt of Appeals, Sistrirt of (Eolumbta 


October Term, 1918. 


No. 3196. 


Special Cai.endar, No. 16. 


The United States, Ex Rel, Verdine R. Hall, Appellant, 

VS. 

Franklin K. Lane. Secretary of the Interior. 


On Appeal from the Supreme Court of the District 

of Columbia. 


BRIEF FOR APPELLANT. 

This is an appeal from a judgment of the Supreme Court 
dismissing appellant’s petition for a writ of mandamus to 
compel appellee to perform his ministerial duty of effectu¬ 
ating a withdrawal and reservation of public lands of the 
United States in the manner and to the extent explicitly 
required in and by the unmistakable provisions of the Act 
of Congress of August 18, 1894 (28 Stat. 394). 



Statement of the Case. 


March 10, 1910, about four hundred thousand acres of 
the then unsurveyed public domain in the State of Montana 
were withdrawn and reserved for the l>enefit of the said 
State “until the expiration of sixty days from the date of 
the filing of the township plat of survey in the proper dis¬ 
trict land office** and the operation of the homestead laws 
with respect thereto were explicitly suspended during such 
period, except where settlement claims were initiated pre¬ 
vious to said date and were continuallv maintained there- 

•> 

after. Such withdrawal, reservation and suspension of 
operation of the homestead laws were made pursuant to the 
Act of Congress of August 18, 1894 (28 Stat. 394), which 
provides that public notice shall be given of such with¬ 
drawal, reservation and suspension and of “the exclusive 
right of selection by the State for the aforesaid period of 
sixty days as herein provided for; and after the expiration 
of such period of sixty days any lands which may remain 
unselected by the State, and not otherwise appropriated ac¬ 
cording to law, shall be subject to disposal under general 
laws as other public land,” * * *. (The provisions of 

said Act so far as pertinent may be found at pages 2 and 3 
of the record.) 

The plat of township 37 north range 43, east, Montana 
meridian, Montana, such township being a part of the area 
so withdrawn and reserved, was filed in the local land office 
at Glasgow, Montana, on the 17th day of May, 1915. On 
the 17th day of July, 1915, Verdine R. Hall, the appellant 
here, filed in said office at Glasgow an application for home¬ 
stead entry of the south half of Section 18 of said township 
and range, which application was rejected on said date by the 
said office at Glasgow for the stated reason that on July 16, 
1015, the said office had advanced to an entry of the sam* 
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specific tracts an application for homestead entry thereof 
which was filed by one George i£. Kennedy on May 25, 
1915. 1 hereafter the said Hall filed his affidavit, cor- 

corborated by five witnesses, alleging settlement on said 
tracts on June 5, 1915, and continued settlement thereon 
until after July 17, 1915 (see paragraph 8 of petition for 
mandamus at page 4 of the record). 

hrom such rejection of his said application Hall appealed 
to the General Land Office, which affirmed the action of the 
local office at Glasgow. Thereafter, and on Hall’s appeal, 
the Secretary of the Interior affirmed the concurring judg¬ 
ments below (see page 15 of the record). The said Secre¬ 
tary thereafter denied both a motion for rehearing and a 
petition for exercise of the supervisory authority of the said 
Secretary which the said Hall had filed, successively (see 
pages 17, 18, 19 and 20 of the record). 

Thereupon Hall petitioned the Supreme Court of the Dis¬ 
trict of Columbia for a writ of mandamus to compel the said 
Secretary to perform his ministerial duty of obeying the ex¬ 
press mandate of Congress, that excepting such homestead 
claims as were initiated previous to such withdrawal and 
reservation and continually maintained thereafter, no lands 
affected by said Act of August 18, 1894, “shall be subject 
to disposal under general laws as other public lands” until 
after expiration of sixty days from filing of the plat of 
survey, and to do so by recalling, vacating and setting aside 
and holding for naught his decision to the effect that the 
application by said Kennedy which was filed during the 
period of the reservation and withdrawal constituted a claim 
to the land superior in law to the claim thereto asserted by 
Hall both under his application filed after the termination 
of such reservation and withdrawal and by his settlement 
which was existent at the moment of such termination. (See 
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page 22 of record for amendment of Hall’s petition with 
respect to the character of relief prayed.) 

The Secretary of the Interior made answer to such peti¬ 
tion for mandamus to which answer Hall filed a demurrer. 
The cause was argued under the demurrer and submitted to 
the court on or about April 27, 1917. On May 13, 1918, 
the court filed its opinion in pursuance of which an order 
discharging the rule and dismissing the petition was entered 
May 13, 1918. An appeal from such order brings the merits 
of such petition for mandamus before this court. 

Questions Involved and How Raised. 

1 he question in the court below and before this court was 
and is this—Did the Secretary of the Interior act arbitrarily 
in imputing validity to the homestead application of Ken¬ 
nedy, as of, and from, the date of its filing, to wit, Mav 25, 
1915, which date was within the period - when, as expressly 
provided in said Act of August 18, 1894, the land so ap¬ 
plied for by the said Kennedy was not “subject to disposal 
under general laws as other public lands” but was, as also 
expressly provided in said Act, subject only to selection by 
the said State (or filing by any person whose claim was 
initiated prior to the beginning of the withdrawal and reser¬ 
vation provided for in said Act, the date of which beginning 
was March 10, 1910. 

The said Kennedy did not claim, nor has the Land De¬ 
partment ever found, that he initiated a claim under the 
homestead laws to the land for which he applied previous 
to March 10, 1910. The records in the Land Department 
and in this court are clear of all question as to any of these 
facts, viz.: 

First. That said Kennedy filed his application on May 
25, 1915, before the withdrawal and reservation had ceased 
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and, of course, before expiration of the sixty days follow¬ 
ing the date, to wit, May 17, 1915, of the filing of the plat 
of survey of the township and, of course, before the land 
could be subject to disposal under general laws as other 
public lands," these quoted words being of the language of 
the said Act of August 18, 1894. 

Second. That said Hall filed his application on July 17, 
1915, of ter the withdrawal and reservation had ceased and, 
of course, of ter expiration of the sixty days following the 
date, to wit, May 17, 1915, of the filing of the plat of survey 
of the township and, of course, after the land could “be 
subject to disposal under general laws as other public 
lands.” 

1 hird. That said Hall caused his said application to be 
accompanied and supplemented w'ith his affidavit, fully cor¬ 
roborated, made and filed in accordance with due procedure 
in the Land Department, alleging that he began residence 
on the land applied for bv him on June 5, 1915, that he con¬ 
tinually thereafter resided upon said land and that he was 
residing thereon on July 16. 1915, and July 17, 1915, and 
thereafter. 

Specifications of Error Relied Upon. 

While there are thirteen specifications of error in the 
assignment of error (pages 26 to 28 of the record) those 
numbered six, seven, eight and nine (page 27 of the record) 
are the alleged errors which this tribunal must conclude 
were committed by the court below if that court’s judgment 
should and ought to be reversed and the writ of mandamus 
ordered to issue. 

Comment on Opinion of Court Below. 

Extended discussion of this case before this tribunal by 
counsel on behalf of Hall is thought to be needless, not- 
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withstanding the fact that the court below had the case 
under advisement for more than a year before announcing 
its judgment and that the said court made this observation: 


* * “the importance of the legal questions in¬ 

volved, and the great practical importance of the de¬ 
cision ot the Secretary of the Interior, affecting as it 
obviously does many valuable land entries in the State 
of Montana, merit an exhaustive discussion of the law 
as applicable to the present case, but in the great pres¬ 
sure of work in the court it is impossible in this opinion 
to give more than the conclusions arrived at” (page 24 
of record). 

The court below did not with exactitude state the char¬ 
acter of the relief prayed for in the petition. That court 
found that Hall had asked for a writ to compel the Secre¬ 
tary of the Interior “to accept and approve the petitioner’s 
homestead application.” Hall did not so pray. Reference 
to the amendment of the petition by stipulation, filed March 
6, 1917 (page 22 of the record), need only l>e made to dis¬ 
cover that the court lielow was obviously in error in this 
one respect, if not in others. 

After holding that the final decision of the Land Depart¬ 
ment in Hall’s case “was an act of judgment and discre¬ 
tion within the scope of his authority as Secretary of the 
Interior construing and administering the land laws, and in 
consequence his decision in this case can not be reviewed by 
this court,” the learned Justice below discussed “the ques¬ 
tion which is involved in the legal propriety of the actual 
decision of the Secretary of the Interior” and concluded as 
follows: 


“Considering, therefore, the legal merits of the facts 
presented by the relator’s petition, and independently 
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of the question of the propriety of a review of the 
action of the Secretary of the Interior in the pending 
case, it would seem that the decision rendered by him 
was one entirely permissible under the law.” 

It was enough, of course, to have caused the rule to be 
discharged and the petition dismissed, that the court below 
was of opinion that there was nothing of arbitrariness, 
nothing of wilful refusal to obey, or inexcusable disregard 
of, a mandate of Congress, in the holding of the Secretary 
of the Interior that Kennedy’s application was a valid claim 
superior in legal merit to the claim of Hall under his appli¬ 
cation. It was enough, of course, to have compelled Hall 
to abandon his petition for mandamus, or to appeal, that the 
court l)elow could not see in the express terms of the Act of 
August 18, 1894, both an express inhibition by Congress 
against the filing of such an application as was presented by 
Kennedy before the land became “subject to disposal under * 
general laws as other public lands,” and an injunction by 
Congress against the administering of the homestead laws 
to such lands by the Land Department at any time before 
they became “subject to disposal under general laws as other 
public lands.” 

But for the court below to have examined the decisions 
of the Land Department as if they were before that court 
as on appeal or by writ of error, and to have discussed those 
decisions in terms excusing an inference that they were ex¬ 
pressive of the views of the court as to the intendment of 
the said Act of August 18, 1894, and in consonance with 
the purposes of Congress in enacting that legislation, and to 
have done so after holding that such decisions “can not be 
reviewed bv this court,” was unnecessary at least. How¬ 
ever, such added or extra expression of views by the court 
below may serve the good purpose of assaying truly the 


quality and weight of the opinion of that court in this-pro¬ 
ceeding. 

The reasoning of the court below (so far as the reasoning 
is disclosed in the language of the opinion ) seems to have 
been influenced and directed in a measure by a mistake com¬ 
mitted by that court in assuming that there is somewhere in 
the said Act of August 18, 1894, the mention of a “prefer¬ 
ence right.” (See last paragraph at page 24 of the record 
for the reference in the court’s opinion to the “preference 
right. ’) The said Act of August 18, 1894, is entirely and 
absolutely without mention of a “preference right.” That 
Act declares that the States shall have “the exclusive right 
of selection' * * * “for the aforesaid period of sixty 

days as herein provided for.” That Act superseded and sup¬ 
planted the Act of March 3, 1893 (27 Stat. 592), which 
latter Act the States regarded as unsatisfactory and unpro- 
tective of them; and it was at the insistence of the States 
that the said Act of March 3, 1893, was superseded and 
supplanted by the entirely satisfactory and fully protective 
legislation of August 18, 1894. There is in the thus re¬ 
pealed Act of March 3, 1893, supra , a provision that the 
States shall have a “preference right” to select during “a 
period of sixty davs after the lands have been surveved”; 
and it was because of this “preference right,” and its un¬ 
satisfactory and unprotective character, that the States ob¬ 
tained from Congress “the exclusive right” referred to in 
the Act of August 18, 1894. Vet the court below intimates, 
if nothing more, that the Act of 1894 conferred on the 
States only the “preference right” which the States got rid 
of when they obtained from Congress the said “exclusive 
right,” and the said court then proceeds to discuss such 
“preference right” as though it (and not the “exclusive 
right”) were the provision in the Act of 1894. 
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In doing what is referred to immediately above, the court 
below furnished an illustration of the implicit confidence the 
courts, generally, repose in everything done by or on behalf 
of an officer of the United States. There was no intention 
on the part of counsel for the Secretary of the Interior to 
mislead the court below by anything appearing in such coun¬ 
sel’s typewritten “Memorandum Brief for Respondent,” but 
it is evident that the said court relied too much on that brief 
wherein it is stated that the Act of 1893 “gave the State a 
preference right’’ and that “it is the same situation in the 
case of a State acting under the Act of August 18, 1894.” 

The brief before the lower court filed by counsel for the 
relator was probably not given the same degree of study as 
was accorded the brief on behalf of the Secretary. If other¬ 
wise, it is inexplicable that the court below looked on the 
Act of 1894 as conferring the “preference right,” which 
was in fact abolished by that Act and the “exclusive right” 
substituted therefor. 

In the opinion of the court below it is said that the lan¬ 
guage, to wit, “until the expiration of sixty days from the 
date of the filing of the township plat of survey in the 
proper district Land Office,” appearing in the Act of 1894, 
does not exclude both the date of filing and the last day of 
the sixty days. 

“The general current of the modern authorities on 
the interpretation of contracts, and also of statutes, 
where time is to be computed from a particular day 
or a particular event, as when an Act is to be performed 
within a specified period from or after a day named, is 
to exclude the day thus designated, and to include the 
last dav of the specified period.” (Sheets vs. Selden’s 
lessee, 2 Wall., 177, 190.) 

.4 

There is no great importance here in the fact that Ken¬ 
nedy’s application was advanced to entry on July 16, 1915. 






If not advanced to entry until July 17, 1915, Hall would 
still be the first qualified applicant who filed for the land 
when it became “subject to disposal under general laws as 
other public lands. ’ It is the fact that Kennedy was per¬ 
mitted to file for the land when it was not so subject, it is 
the fact that the Land Department has said that Kennedy 
acquired a right under the homestead laws to the land at a 
time when the operation of those laws with respect to such 
land was suspended, it is the fact that said Department has 
declared that rights to lands can he acquired under those 
laws when the lands are not “subject to disposal under 
general laws as other public lands,” it is the fact that the 
Land Department ignored and disregarded the evidence of 
Hall s residence on the ^md as a homesteader at the instant 
the land did Income “subject to disposal under general laws 
as other public lands,” it is the fact that the Land Depart¬ 
ment saw fit to disregard a withdrawal and reservation of 
the land made in pursuance of an Act of Congress, that 
constitute Hall’s case, in this court and constituted his case 
in the court below. 

In the opinion of the court Mow the “changed view bv 
the General Land Office” of the meaning and effect of the 
withdrawal and reservation was “purely an administrative 
question.” Tt was nothing of the sort. It was a lawless 
Act, as it was defiant of the provisions of the said Act of 
1894. Tt was a betrayal of Hall and manv others who had 
depended on the Land Department to obey and not disobey 
a mandate of Congress, and to entertain homestead filings 
for the land only after the lands became subject to such 
filings. Such view was changed in a sudden and very ex¬ 
traordinary manner, viz., by announcement of the change in 
a telegram from the General Land Office to a firm of real 
estate dealers and public land locators at Glasgow, Montana. 




(Paragraph 15 of the petition at page 6 of the record.) 
Was it “purely an administrative question,” or a grevious 
wrong to persons not the clients of such firm of dealers and 
locators, to have thus, without notice to anyone but such 
firm, have reversed a long line of decisions extending back 
several years and giving notice to the public that homestead 
applications filed within sixty days from date of the filing 
of the plat of survey, or at any time before the land became 
“subject to disposal under general laws as other public 
land,” would have to be rejected because of the express 
provisions of the Act of 1894 and that no rights could be 
acquired under such applications by persons thus attempting 
to pratice “soonerism”? 

Hall was one of many who had read the Act of 1894 and 
the decisions of the Land Department thereunder which had 
been rendered up to the time of the “inside information” 
that was communicated by wire to such firm of real estate 
dealers and land locators. Hall was not in the confidence 
of such firm. He was not one of their clients. Having read 
the law and the decisions thereunder and understanding 
both he elected to file his application when it became lawful 
for him to do so, when the land became “subject to disposal 
under general laws as other public lands,” and he had no 
reason to apprehend the coming of such “changed view by 
the General Land Office” or that the Land Department 
would disregard both the express provisions of the Act of 
1894 and its decisions thereunder up to that time. 

In the brief which respondent will file in answer hereto it 
will probably be contended that we are misleading the court 
in representing that the decisions of the Land Department 
under the Act of 1894, rendered previous to the telegram 
to the real estate dealers and public land locators, were all 
to the effect that applications filed before the land became 



‘‘subject to disposal under general laws as other public 
lands should be rejected and that no rights could be ac¬ 
quired thereunder. We reserve for oral argument before 
the court our showing in support of our representation in 
that regard, and we do so because our client, discouraged 
and disheartened after years of extensive litigation (to vin¬ 
dicate his rights under the law and to compel an officer of 
the Government, under coercion of a writ of mandamus, 
to administer under the Act of 1894 in accordance with its 
unmistakable provisions and mandates) is without the finan¬ 
cial means to meet the expenses of an extended printed brief 
after paying the costs and expenses incurred heretofore in 
this matter both before the courts and in the Land Depart¬ 
ment. 

Authorities Relied on to Support Appellant’s Case. 

A person who is color-blind and who declares white to be 
black can not compel another through the processes of the 
courts to accept black for white. Nor can a court or an 
executive officer of the Government declare an “exclusive 
right’’ to be a “preference right” and thereby persuade 
everyone to believe that Congress did not mean what it said 
in the Act of 1894. Nor can a court or an executive officer 
of the Government, simply because neither can see what the 
rest of the world can see in an act of Congress, administer 
such act at open variance to. its explicit directions and leave 
the victims of such open disregard of law helpless and with¬ 
out redress. Nor does the protection the courts afford a 
public officer when exercising his judgment and discretion 
rest upon a foundation so bread that such officer can not 
be reached by the process of mandamus when he declares 
that Congress meant something the opposite of the ordinary-. 
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literal and legal signification of the terms Congress employed 
in expressing its intent. 

Congress withdrew and reserved under the Act of 1894. 
It conferred an exclusive right under the Act of 1894. It 
declared that the lands withdrawn and reserved and subject 
to the exclusive right should not become “subject to disposal 
under general laws as other public lands” until expiration of 
the period during which the exclusive right might be exer¬ 
cised. The Land Department has said the contrarv of that. 

9 

It has said the contrary although the meaning of Congress 
is beyond even reasonable doubt. 

“Every executive officer whose duty is plainly de~ 
volved upon him by statute might refuse to perform it, 
and when his refusal is brought before the court he 
might successfully plead that the performance of the 
duty involved the construction of a statute by him, and 
therefore it was not ministerial, and the court would on 
that account J>e powerless to give relief. Such a limita¬ 
tion of the powers of the court, we think, would be 
most unfortunate, as it would relieve from judicial su¬ 
pervision all executive officers in the performance of 
their duties, whenever they should plead that the duty 
required of them arose upon the construction of a sta¬ 
tute, no matter how plain its language, nor how plainly 
they violated their duty in refusing to perform the act 
acquired.’’ Roberts vs. United States cx rel Valentine 
(176 U. S., 221). 

The foregoing language of the opinion in Roberts vs. 
United States, et cet., supra, was quoted in I.ane vs. Hog- 
lund (244 Lk S., 174) in support of a judgment affirming 
this court (Hoglund vs. Lane, 44 Appeals D. C., 310) 
in a proceeding for mandamus. 

In Central P. R. Co. vs. Lane (46 Appeals D. C.), it was 
said, at page 394 of the report that “the action here is to 
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prevent an abuse of discretion by the Secretary growing out 
of a misapprehension of his duty under the law.” Such is 
the nature of the action in the instant case. This last cited 
case was an equity proceeding, but we submit that the differ¬ 
ence between mandamus and injunction as proceedings 
against the Secretary of the Interior in public land matters 
is similar to the difference l>etween tweedledum and tweedle- 
dee, one being to compel performance of a ministerial act 
in recognition of an accrued right, the other to prevent per¬ 
formance of an act destructive of a clearlv accrued ri°-ht. 

Conclusion. 

Our chief reliance is not on decisions of the courts, for 
there are none in mandamus proceedings involving the Act 
of 1894, but on the clarity of the terms, the well established 
meaning of the expressions, the unmistakable definitions of 
the words in the Act of 1894 which imposed upon the Secre¬ 
tary of the Interior the ministerial duty of rejecting such 
an application as Kennedy filed before the land became 
“subject to disposal under general laws as other public 
lands/’ it being perfectly obvious on first reading of the said 
Act that at the time of the filing of such application the 
homestead laws were not operative with respect to the land 
and that the Secretary of the Interior had no jurisdiction or 
power over such lands as enabled him to receive and enter¬ 
tain, by suspending, such an application as Kennedy filed. 
We submit that it was the ministerial duty of the Secretary 
of the Interior to have rejected such Kennedy application 
and to have taken up and considered on its merits, as the 
first filing made after the land became “subject to disposal 
under general laws as other public lands,” and after the 
homestead laws became operative, as well as after the said 
Secretary acquired jurisdiction and power to administer the 



homestead laws to such land, the application which was filed 
by Hall on July 17, 1915. 

The decision of the court below should be reversed. 

Patrick H. Loughran, 
McLachlen Building, Washington, D. C., 

Attorney for Appellant. 
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Franklin K. Lane, Secretary of the Interior. 
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Columbia. 


SUPPLEMENTAL ARGUMENT FOR APPELLANT. 


INTRODUCTORY. 

Before addressing ourselves to the propositions we shall 
discuss in this supplemental argument, we wish to express 
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our appreciation of the court’s graciousness in granting 
leave for the filing of same. 

The court has our printed brief. It is supplemented by 
the typewritten memorandum which the court was indulgent 
enough to receive at the close of our oral statement. We 
earnestly request that such first printed brief, such type¬ 
written statement and this supplemental printed brief, all 
of them, be read and their contents carefully considered, as 
we have striven not to be repetitious and believe that each 
of the three papers contain views and references not men¬ 
tioned in either of the others. 

W hat we desire to have distinctly presented to the court 
at the very outset is that we have no mistaken conceptions 
as to the limit placed upon the judiciary in the matter of 
the review of the acts of an executive officer, by and 
through the process of mandamus. It is believed that our 
degree of intelligence in this regard may be inferred from 
the language of the “Amendment of Petition by Stipula¬ 
tion” which will l)e found at page 22 of the record. It 
will l>e noted by the court on its examination of such 
“Amendment of Petition by Stipulation” that we do not 
ask it to substitute its judgment for that of the Secretary 
of the Interior in disposing of the controversy between Hall 
and Kennedy. All that we ask of this court is that it com¬ 
pel the Secretary of the Interior to disregard in the deter¬ 
mination of that controversy his boldly arbitrary holding 
that Kennedy acquired a right to the land under the home¬ 
stead laws by the filing of an application therefor at a time 
when those laws were not operative with respect to the land, 
such holding finding expression in the concluding para¬ 
graph (page 20 of the record) of the Secretary’s decision 
of December 8, 1916, to wit: “Kennedy's application is 
admittedly prior in time to Hall’s settlement and he is ac¬ 
cordingly prior in right” 
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If this court becomes convinced after its study of this 
case that the homestead laws were not in operation with 
respect to these lands within the sixty-day period, such 
conviction will be contrary to the conviction entertained and 
expressed by the Land Department. But that difference of 
opinion between this court and the Land Department would 
not suffice to afford us the relief we seek. The court must 
also be convinced that there exists no room for reasonable 
doubt that its opinion is the only possible rational opinion, 
and that the opposing opinion of the Land Department, 
enforced as it has been against Hall, is so irrational as to 
be arbitrary within the meaning of the law. 

WHAT THE PUBLIC WAS CAUSED TO BELIEVE 
AS TO THE TIME FOR PRESENTING APPLI¬ 
CATIONS. 

It is of no argumentative merit here that many lawyers 
practicing in public land cases, as well as hundreds of home¬ 
stead applicants, have believed that the act of 1894, appro¬ 
priated, reserved and withdrew public lands from settle¬ 
ment and application under the general laws (which of 
course include the homestead statutes) until after the ex¬ 
piration of sixty days following the filing of the plat of 
survey. Neither do we regard it as being of any weight 
in argument that the lawyer of ordinary attainments and the 
layman of average intelligence would unhesitatingly deduce 
from many decisions under the said act rendered by the 
Department of the Interior that the law required the re¬ 
jection of a homestead application if filed before the lapse of 
sixty days following the filing of the plat of survey. It is 
fair to Congress to presume that it exercises unusual care, 
perhaps, to express its meaning with respect to the public 
lands in language readily understandable by the people of 
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average intelligence who are desirous of procuring homes 
upon such lands. A very large number of worthy citizens 
agree with the author of this paper that it was and is the 
express purpose of Congress under the act of 1894 to pro¬ 
hibit the filing of homestead applications at any time after 
withdrawal and reservation and before the lapse of the 
sixty-day period. A large number of residents of Montana 
were very greatly astonished when, in June, 1915, it was 
suddenly announced by the Land Deprtment that homestead 
applications could lawfully be made during such sixty-day 
period, and I might add were made heavy sufferers by such 
sudden announcement. Those citizens are intensely inter¬ 
ested therefore in this court’s views on the merits of the 
Verdine R. Hall proceeding for mandamus. 

The Register gave notice to the public (see at bottom of 
page 13 of the record) that not until expiration of the sixty 
days would the lands “become subject to entry by the first 
qualified applicant.’’ It seems to us that what the Depart¬ 
ment said in California and Oregon I^and Co. v. Hulen 
and Hunnicutt (46 L. D. 55) should have been said by it 
with respect to the Hall-Kennedy case, to wit: 

“Land segregated from the public domain, whether 
by patent, reservation, entry selection, or otherwise, is 
not subject to settlement or any other form of appro¬ 
priation until its restoration to the public domain is 
noted upon the records of the land office.” 

Is it not obvious that there could have been no lawful or 
legally authorized notation made of restoration of the lands 
in suit to the public domain until expiration of the sixty- 
day period? Did not the act of 1894 expressly specify the 
time of restoration to the public domain by the direction in 
the act that the lands should not be subject to disposal un- 
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der the general laws as other lands until expiration of the 
sixty-day period? 

By permitting applications within the sixty-day period 
the Land Department induced Hvhat has frequently occurred, 
viz, the selling of information by persons in the confidence 
of the State as to the lands it would not select within said 
period. Such selling of information was made when the 
States selected -under the act of 1893 and has been made 
since enactment of the statute of 1894. But Congress pro¬ 
vided, so far as legislation could provide, against this “tip¬ 
ping off” of locators for a consideration, by directing an 
appropriation, reservation and withdrawal of the lands dur¬ 
ing the sixty-day period and by expressly declaring that 
the general laws should not be invoked, would not be appli¬ 
cable, until the expiration of that period, thus placing all 
intending homesteaders on an equality with respect both 
to opportunity to file and to know what lands the State had 
selected and what lands it had not. 

Hall was a settler on these lands the moment they be¬ 
came subject to disposal under general laws. He had been 
such settler for a considerable period theretofore. His right 
by reason of his settlement attached the instant the sixty- 
day period expired. It could not have attached theretofore. 
But on that instant he was opposed only by the Kennedy 
application which was absolutely nugatory at all times, be¬ 
cause filed contrary to the will gf Congress that the home¬ 
stead laws should not be invoked, would not be applicable, 
juntil expiration of the sixty-day period. As to the effect 
of a settlement at time of termination of a segregation by 
appropriation, reservation and withdrawal, see Moss v. 
Dowman (176 U. S., 413, 421) and Ganus v. State of 
Alabama (46 L. D., 263). 

We ask the court to bear in mind that the Land De¬ 
partment has imputed validity and legality to the Kennedy 
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application as of the date of its filing (which was within 
the sixty-day period) and has declared that on said date, 
and by reason of such filing, Kennedy acquired a right to 
the land muler the homestead laws which is superior to the 
right of the man {Hall) who was the first and onl\ appli¬ 
cant for the land after the homestead laws became operative. 

COUNSEL’S IMPRESSIONS RECEIVED AT THE 

ORAL ARGUMENT. 

Counsel for Hall took comfort, great comfort, from the 
fact that the interrogatories addressed to him from the 
tench indicated that this court, if it held against the appel¬ 
lant, would not rest its decision upon any such ground as 
the court below stated for its conclusions. The court below 
wholly ignored that contention of counsel for Hall which 
is practically the only contention made on his behalf in this 
proceeding, viz, that the lands were not public lands during 
the jjeriod of appropriation, withdrawal and reservation un¬ 
der the act of 1894; that during such period the Land De¬ 
partment had no jurisdiction or power over the lands for the 
purpose of administering any of the general laws thereto. 
The court below lost sight entirely of Hall’s proposition that 
it is plainly impossible for any person to acquire a right 
with respect to anything under a particular law in the ab¬ 
sence of application thereto of the particular law invoked. 
The opinion of the court below wholly misrepresents what 
was very painstakingly attempted to be forced upon its con¬ 
sciousness through the labors of Hall’s counsel. The court 
below makes it appear that counsel for Hall rested his 
client’s case entirely upon the difference between “prefer¬ 
ence right’’ as used in the act of 1893 and “exclusive right” 
as used in the act of 1894. Moreover, the court below was 
evidently of the mind, simply because that court imbibed too 
freely from the brief for the Secretary and possibly not at 
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all from the brief for Hall, that the act of 1894 provided 
for a “preference right” when as a matter of obvious fact 
it contains no allusion to a “preference right.” Further¬ 
more, the court below was of opinion that “exclusive right” 
and “preference right” were one and the same thing. Coun¬ 
sel for Hall cares nothing, absolutely nothing, about the 
difference, if any, between “preference right” and “exclu¬ 
sive right or the identify of meaning, if there is an iden¬ 
tity of meaning, between those terms. But such counsel does 
care, and cares greatly, about his client's case being thor¬ 
oughly understood by the court before the court undertakes 
to determine its merits. 

This appellate tribunal will probably not give any con¬ 
siderable attention to “preference right” and “exclusive 
right.” But it was made evident at the oral argument that 
one of the members of this tribunal will concentrate much 
thought upon the signification of the words “adverse ap¬ 
propriation.” I took occasion to say at the oral argument 
that a cursory or superficial reading of the act of 1894 
would be very apt to leave the impression that the “appro¬ 
priation was an appropriation by the State. I intended 
warning this court against that pitfall but, due to the un¬ 
conventional arrangement of the order of my oral argument 
and the very proper urging of the court that I state the 
facts in the litigation before I discussed the statute of 1894, 

I miserably slighted, if I did not wholly overlook, the op¬ 
portunity afforded me at the oral argument of making con¬ 
vincingly clear that a withdrawal and reservation under the 
act of 1894 is not, and could not be, per se, an appropriation 
of the lands by the State or to the State. Hereinafter will 
be found fully demonstrated to an intelligence cognizant of 
the provisions of the statutes making grants to states that 
appropriations by the States under the grants is impossible 
in advance of survey of the lands, and that a selection by 





a State under one of its grants is an essential to an appro¬ 
priation by the State under the grant. The court will fully 
realize on further reading of this brief that the withdrawal 
and reservation effected by the act of 1894 constitute an 
appropriation, a setting aside of the lands, by the United 
States for the convenience and benefit of the State in mak¬ 
ing appropriations thereof, if the State elects to do so, after 
the surveys have been made. 

Counsel for Hall got the impression at the oral argument 
that a member of this bench might be disposed to conclude 
that the reception of homestead applications during the 
sixty-day period was a matter resting in the administrative 
discretion of the Secretary with which this court has no 
power to interfere. There are many elementary, funda¬ 
mental and long established principles relating to the law of 
the public domain with which courts of general jurisdiction 
are not to be presumed to be intimately familiar. One of 
such principles is that the general administrative discretion 
of the Secretary is exercisable with respect to areas of the 
public domain only when such areas are subject to general 
laws. To what laws were the lands in question subject dur¬ 
ing the sixty-day period? The act of rSgq expressly de¬ 
clares that during such period the lands were subject only 
to the laws making grants of lands to the State and to such 
laws as might be invoked by persons whose claims ante¬ 
dated the withdrawal , the reservation and the appropriation. 
An officer's discretion under any act of Congress is limited 
to the objects and purposes of the act. Therefore, during 
the sixty-day period the Secretary could exercise lawful dis¬ 
cretion only with respect to selections made by the State 
and filings made by persons whose claims were of prior in¬ 
ception. If during that period the Secretary could exercise 
lawful discretion with respect to filings under the general 
laws it would be essential that the general laws be applicable 
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to the lands during that period; and the act of 1894 ex¬ 
pressly provides that the general laws shall not be applicable 
until after the expiration of that period. 

But why paint the lily? Why attempt to increase the 
light from the sun by adding the flicker of a candle? OR¬ 
DINARY INTELLIGENCE OF THE MOST ORDIN¬ 
ARY DEGREE APPREHENDS THE PROPOSITION 
AND APPRECIATES ITS COGENCY AND IRREFU¬ 
TABLE CHARACTER THAT DURING THE SIXTY- 
DAY PERIOD THERE WAS NO OCCASION, NO 
CAUSE, NO ROOM, NO LAW FOR THE EXERCISE 
OF DISCRETION WITH RESPECT TO THE LANDS 
UNDER THE GENERAL LAWS. 

There was enough said by the court at the oral argu¬ 
ment to indicate that its mind will dwell upon the effect of 
the pendency of Kennedy’s application at the termination 
of the sixty-day period. It is horn-book law in public land 
jurisprudence that the validity of an application or filing 
must be determined with reference to the status of the land 
and the laws applicable thereto at the time of its presen¬ 
tation. Bear in mind, your honors, that the Land Depart¬ 
ment has told Hall and now tells you that because Ken¬ 
nedy’s application was filed prior to expiration of the sixty- 
day period it constituted a legal claim to the land superior 
in legal merit to Hall's settlement which was existent, and 
to Hall’s application which was filed, the moment after the 
expiration of such period. The court need reflect but just 
a moment on that preposterous proposition in order to 
realize that there is little cause for wonder at the great in¬ 
crease in the number of suits brought in this jurisdiction by 
outrageously wronged citizens for relief by mandamus and 
injunction against oppressive and fantastic judgments ren¬ 
dered by the Department of the Interior in public land 
proceedings. Think of it. The Land Department says that 
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the law abiding citizen who decently waits until it is pos¬ 
sible for him to apply for land lawfully has no claim on the 
consideration of that Department if he is opposed by a law 
defying “sooner” who indecently induces or inveigles the 
Secretary of the Interior into accepting his application at 
a time when it is impossible for such “sooner” to file such 
application lawfully or for the Secretary of the Interior to 
entertain it lawfully. And the Secretary has the temerity 
to come into this court and to say to it that the judiciary is 
powerless to right that grievous wrong through the process 
of mandamus; that he, the Secretary, is immune from such 
process because, as he tells the court, he exercised his judg¬ 
ment and discretion in doing the wrong, if it be a wrong, 
and that, no matter how badly he exercised that judgment 
and discretion, the courts are impotent to shield the citizen 
and preserve and safeguard his accrued rights. THE AN¬ 
SWER TO THE SECRETARY IS THAT UNDER 
THE ACT OF 1894, AND BY REASON OF ITS UN¬ 
MISTAKABLE PROVISIONS, EXPRESS AND EX¬ 
PLICIT, THERE NEVER WAS ANY ROOM FOR 
THE EXERCISE OF JUDGMENT AND DISCRETION 
AS TO WHETHER THE GENERAL LAWS WERE 
APPLICABLE DURING THE SIXTY-DAY PERIOD; 
THAT THE STATUTE SAYS, IN TERMS, THAT 
SUCH LAWS ARE NOT APPLICABLE DURING 
SAID PERIOD, AND THAT IT WAS OBVIOUSLY 
ARBITRARY FOR THE SECRETARY TO HOLD 
THAT THEY WERE APPLICABLE TO THE EX¬ 
TENT OF AFFORDING KENNEDY A RIGHT 
WITHIN THAT PERIOD. 

Were we misled as to the trend of thought of one of the 
members of this court when he asked questions indicating 
the possibility of his entertaining the idea that the only 
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party that could possibly be aggrieved by the reception of 
applications within the sixty-day period was the State? If 
anything is plainer in the act of 1894 than any other thing 
therein, it must be this: That the “exclusive right’’ con¬ 
ferred on the State rendered it absolutely impossible for 
the State to be prejudiced or injured by the filing of applica¬ 
tions under general laws within the sixty-day period. 

The State had a present right within that period under 
its “exclusive right.” The public had no right whatever 
within that period under the general laws. It was the 
ministerial duty of the Secretary of the Interior to see to 
it that none of the public invoked the general laws by the 
filing of applications thereunder during that period, and 
this duty teas owing from the Secretary of the Interior to 
the public quite as much as to Congress. The performance 
of that ministerial duty by that officer was as essential to 
due protection of the interests of the public under the act 
of 1894 as it was to obedience by him to the mandate laid 
upon him by Congress by that act. What were the interests 
of the public? They ivere equality of opportunity in apply- 
ing for the lands under the general laws when those laws 
should become operative , and administration of a law by a 
public officer in due accordance with the express provisions 
of the lazv. The Secretary's denial of such equal oppor¬ 
tunity and his arbitrary mal-ad ministrati on of the lawre¬ 
sulting in special priznlege to Kennedy and ruthless denial of 
Hall's rights are the foundations of this righteous suit for 
mandamus. Is it not plain now \o the court that the State 
is not the only party who could be aggrieved by the arbitrary 
conduct of the Secretary in mal-administering under the 
act of 1894 f 
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THE ORAL ARGUMENT FOR THE SECRETARY 

In the course of oral argument by counsel for the Secre¬ 
tary it was suggested to this court (and we believe the sug¬ 
gestion was received approvingly for the moment) that Hall 
has mistaken his remedy; that he should wait until patent 
issues to Kennedy and then institute proceedings in equity 
against the latter. Are the courts of this District likely to 
take kindly to the suggestion that as the arbitrariness of pub¬ 
lic land officers at Washington can be inquired into by the 
courts having jurisdiction over the lands that those courts 
having jurisdiction over the offending officers should compel 
the aggrieved citizens to resort to the processes of equity in 
another and different jurisdiction ? In other words, are the 
courts of this District disposed to permit executive officers 
of the Government to sport away the rights of citizens un¬ 
checked by the judiciary of the District of Columbia? To 
suppose it possible that the Courts of this District would 
hearken to such a vicious suggestion would be to impute 
to those courts a tendency to shoulder upon other courts 
the burden of relieving against wrongs done in the District 
of Columbia. But counsel for the Secretary threw out that 
su gg est i° n with no object to serve other than to impress 
this court with the view that it is a mere error in the con¬ 
struction or interpretation of a statute which we seek to 
have corrected by our proceeding for mandamus’. That is 
the suggestion which must be accepted and approved by this 
court if such counsel’s client is not to be held to have done 
an arbitrary act by assuming to administer the homestead 
laws to a tract of public land at a time when, in the express 
language of an act of Congress, such laws were not ap¬ 
plicable to such lands. 

Also in the course of oral argument by counsel for the 
Secretary it was suggested that, as Kennedy had not been 
brought into this proceeding as a party, there was a lack of 
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necessary parties. This proceeding' is not in progress with¬ 
out notice and knowledge thereof to Kennedy. He lives in 
a section of Montana where the pendency of this suit is 
known to practically every public land claimant and entry- 
man. He could have come in as a party, if he had desired, 
but he has never had such desire. Certainly Hall was 
powerless to bring Kennedy in by any species of substi¬ 
tuted service, and personal service here has not been possi¬ 
ble. However, no judgment which this court could give 
would foreclose Kennedy. We have prayed only for a 
writ commanding the Secretary of the Interior to proceed 
in the exercise of his lawful discretion and his lawful judg¬ 
ment with respect to the Hall application and to do so dis¬ 
regarding his arbitrary holding that the homestead laws 
were applicable to the land during the sixty days following 
the filing of the plat of survey. While that arbitrary hold¬ 
ing seems to be the only impediment to cancellation of Ken¬ 
nedy’s entry and allowance of Hall’s application, it is not of 
record in this proceeding that such limited relief as Hall 
has prayed would necessarily result, if granted, in such can¬ 
cellation and such allowance. But if that would neces¬ 
sarily be the result of the granting of the prayer of Hall’s 
petition for mandamus this court would not thereby be de¬ 
terred from affording to Hall the relief he seeks, if on the 
pleading in this cause and in the light of the law Hall was 
arbitrarily deprived of an entry of the land. In short, if 
Hall prevails in this proceeding and thereafter acquires a 
patent for the land Kennedy could, if he desired, institute a 
suit in equity in the courts of Montana against Hall to es¬ 
tablish a trust. In such a suit by Kennedy against Hall it 
would be competent for the former to show, if he could, 
that the Courts of the District of Columbia, and the Su¬ 
preme Court of the United States (if such latter court 


should affirm a judgment of this court granting Hall the 
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relief he prays) had not been fully or accurately informed 
by the pleadings of the Secretary of the Interior with re¬ 
spect to the material facts in connection with the Kennedy 
filing and entry. Of course in the event of an affirmance 
by the Supreme Court of a judgment of this court grant¬ 
ing the writ of mandamus, Kennedy could not possibly 
prevail in such suit in equity unless he showed his case to 
have been one materially different from that set out in the 
pleadings of the Secretary in this cause. 

CRITICISM OF SECRETARY’S PRINTED BRIEF. 

At page two of the Secretary’s brief he says “the res 
of the cause’’ is land in Montana. We had supposed that 
in a mandamus proceeding the res was always the act or 
omission of the officer against whom the proceeding was 
brought. If the land in Montana is the res of this suit 
then the very learned court l>elow should have dismissed 
our petition upon the sole ground that it sought to inveigle 
the court into taking jurisdiction over real estate in a for¬ 
eign jurisdiction. 

Also at page two of the Secretary’s brief will be found 
the statement, uncomplimentary to the intelligence of this 
court not less than to the intelligence of Hall’s counsel, 
that by this action we have sought to remove to the courts 
the controversy between Hall and Kennedy. It was in 
that controversy that the Secretary of the Interior com¬ 
mitted the arbitrary conduct against which we here com¬ 
plain. It is only that arbitrary conduct which we bring 
under review by this action. Would the merits of litiga¬ 
tion between John Doe and Richard Roe in one of the di¬ 
visions of the District Supreme Court necessarily be 
brought before this court if Roe’s counsel filed petition to 
compel the lower court to desist from arbitrary conduct in 
adjudicating the suit between Doe and Roe? 





At page four of the Secretary’s brief our contention that 
the sixty-day period did not expire until July 17, 1915, is 
attempted to be ridiculed by the statement that “it is a sim¬ 
ple matter of mathematics” to demonstrate that the sixty- 
day period expired with the 15th of July, 1915. Now our 
adversary here is not simple. On the contrary he is rather 
complex and involved. If he is right, then someone in the 
Land Department is shown to have been very simple with 
respect to this very simple matter. It has ever been charac¬ 
teristic of the Land Department to have at its head and in 
its employ lego-mathematicians capable of bewildering the 
lay mind with discoveries in the law of matters and things 
beyond the ken of one versed only in arithmetic-mathe¬ 
matics. But possibly this court is only arithmetically- 
mathematical and not astronomically so and therefore less 
given to speculative star gazing than the law advisers of 
the Secretary. At any rate, this court was referred, in 
the course of the oral argument, to cases decided by the 
Department of the Interior in which the date of filing of the 
plat was excluded in computing the sixty-day period. The 
Instructions of June 5, 1915, which were induced by the 
telegram to the General Land Office from the Otto M. 
Christensen Land Company, and which Instructions the 
Secretary is here defending as vindicatory of the act of 
1894, are expressly based upon the Instructions in 16. L. D. 
462 in which latter Instructions it is plainly stated that 
“the day of filing (of the plat is) to be excluded in com¬ 
puting said period.” It is demonstrated by the Secretary’s 
own petard which hoists him that the sixty-day period ex¬ 
pired July 17, 1915, and that Kennedy’s entry (made July 
16, 1915) was permitted to be made within the sixty day 
period. 

Also at page four of the Secretary’s brief it is there said 
that “there had never been any holding, ruling, or construe- 







tion of the act by the Secretary of the Interior requiring 
such applications to be rejected.” If that statement is 
wholly untrue its lack of verity is in nowise due to any 
desire on the part of the author of the Secretary’s brief 
to mislead this court. But that statement is false. It mis¬ 
leads this tribunal. It prejudices Hall’s case. It must be 
discussed and shown to l>e unworthy of credence. In Zeig- 
ler v. State of Idaho (30 L. D. 1) was not Zeigler’s appli¬ 
cation rejected when tendered? It was. Did he not ap¬ 
peal from the order of rejection? He did. Did not the 
Secretary expressly declare that rejection thereof was the 
proper action thereon? He did. Did not the Secretary 
say that Zeigler’s appeal from the rejection entitled him to 
nothing more than a judgment as to whether the order of 
rejection was the proper action? He did. Did not the 
Secretary say in that case exactly what we contend for in 
this case, viz, that a settlement existent at the expiration 
of the sixty-day period, if unopposed by any selection of 
the land by the State within that period, entitles the settler 
to a homestead entry of the land? He did. Is it proper 
for us to admonish this court that it would be detrimental 
to the cause of justice to rely with implicit confidence upon 
the verity of every statement appearing in a brief by coun¬ 
sel for either the Government or a public officer? If we 
could with propriety say to this court that the briefs on 
behalf of the Secretary of the Interior are not a whit less 
reliable than that officer’s decisions in public land cases, 
which decisions have all the changeful traits of a kaleido¬ 
scope, we would say so and be speaking the literal truth. 
The other decisions of the Land Department which we 
have cited in our typewritten statement also contra¬ 
dict the assertion in the Secretary’s brief that rejection has 
never been the practice with respect to applications violative 
of the statutory withdrawal and reservation that exist dur¬ 
ing the sixty-dav period. 
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At page five of the Secretary’s brief he says that Hall’s 
settlement within the sixty-day period was “expressly pro¬ 
hibited by the act.” Was that settlement any more “ad¬ 
verse" to the appropriation made by the act of 1894 than 
Kennedy’s application? Was it any more prohibited by 
the act than was Kennedy’s application? Is the same de¬ 
gree of fairness entertained by the Land Department toward 
Hall and Kennedy ? Is the Land Department really im¬ 
partial in this matter? If both fair and impartial why 
has the author of the Secretary’s brief omitted the words 
“or otherwise” which follow the words “adverse appropria¬ 
tion by settlement” in the text of the act? Why has that 
author not candidly said to this court that “appropriation 
by settlement or otherwise” is expressly prohibited by the 
act? Do not the words “or otherwise” comprise Kennedy’s 
application? The palpable fact is that both Hall’s settle¬ 
ment and Kennedy’s application were expressly prohibited 
by the act. But the perverse argument here on behalf of 
the Secretary is that while the act prohibited settlements 
within the sixty-day period it authorized the filing of ap¬ 
plications within that period. Please note the inconsistency 
between the brief for the Secretary and the decisions of 
the Department in Hall v. Kennedy. In the brief the set¬ 
tlement by Hall is denominated an act done in defiance of 
law and in contempt for a statutory inhibition and prohibi¬ 
tion, while in the said decisions the doctrine is announced 
that if Hall’s settlement had preceded Kennedy’s application 
Hall would have been awarded the land because of his pro¬ 
hibited settlement made prior to Kennedy’s prohibited ap¬ 
plication. But why emphasize this inconsistency when it 
is known throughout the length and breadth of the land 
that there never has been consistency in the rulings and 
practices of the Department of the Interior for any ap¬ 
preciable period of time. 
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Also at page five of the Secretary’s brief will be found 
the unconvincing argument that Kennedy’s application 
should have been allowed at the expiration of the sixty-day 
period because “there was no reason why they should re¬ 
ject it.” Kennedy’s application was on file at the end of 
the sixty-day period because it was a “sooner” application 
which the Register and Receiver had theretofore lawfully 
rejected but which they were coerced into suspending be¬ 
cause of the arbitrary instructions given by the General 
Land Office and suggested by the telegram to it from the 
Otto M. Christensen Land Company. At the moment of 
the expiration of the sixty-day period there was another 
then existent valid and superior claim to the land, and it 
was the actual settlement on the land by Hall. If, as coun¬ 
sel for the Secretary says, the land “was now ‘subject to 
disposal under general laws as other lands’ ” why was it 
not disposed of to the actual settler, Hall? Is it not ele¬ 
mentary law and a principle a hundred or more times en¬ 
forced during each month of the year by the Department 
of the Interior that as between rival claimants, one of whom 
claims under a naked application filed at the moment the 
land Incomes subject to the operation of the homestead 
laws, and the other of whom claims under an actual set¬ 
tlement in existence at such moment, that the law prefers 
the settler over the applicant? Is there not something 
which is both bold and weird in the Secretary’s confession 
that, while the lands did not become “subject to disposal 
under the general laws as other lands” until expiration of 
the sixty-day period, he nevertheless ordered the reception 
of applications therefor during a period when the lands 
could not be disposed of under the applications? Land is 
not available for homesteading until Congress makes it 
available. This land was not available for homesteading 
until expiration of the sixty-day period, and the Secretary 





so admits in his argument. The precise process of super¬ 
man reasoning the Secretary possesses and exercises to 
demonstrate, if it is demonstrable, that Kennedy acquired 
a right in and to the land under the homestead laws be¬ 
fore the lands were available under these laws is not re¬ 
vealed to me or to this court by any species of logic ap¬ 
parent in the Secretary’s brief. 

At page eight of the Secretary’s brief it is said that the 
Land Department merely held that Kennedy’s application 
“could attach to the land immediately upon the release of 
the land from the exclusive right of the State to include it 
in a selection list.” That does not represent the Land De¬ 
partment’s attitude in the matter accurately. Look to that 
Department’s decisions in Hall v. Kennedy for its attitude. 
In those decisions it was held affirmatively and positively 
that Kennedy’s application attached to the land on the date 
that application was filed, for the I^nd Department held 
that because such application did so attach it defeated the 
Hall application which was filed July 17, 1915. If Ken¬ 
nedy’s application did not attach, could not attach, until ex¬ 
piration of the sixty-day period then, and of course, it had 
no more efficacy on the expiration of that period than Hall’s 
application, for Hall’s application was filed on the date of 
the expiration of such period. If Kennedy’s application 
could not attach at any time within the sixty-day period it 
was because the land was not then subject to such applica¬ 
tion. If not subject to such application then, of course, it 
should have been rejected as an impotent and wholly in¬ 
effective and unauthorized filing. By admitting that the 
Kennedy applicaion could not attach to the land before the 
land zoos available under the homestead laws, the counsel 
for the Secretary concedes our major contention here , znz, 
that the land was in a state of withdrawal and reservation, 
except as to the exclusive right of the state, during all of 
the sixty-day period. 
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At page nine of the Secretary’s argument it is said that 
the I-and Department and the court below “have both 
reached identical conclusions on the main question.’ , We 
have shown in our first printed brief that the court below 
apparently never understood the case, as it neither stated 
accurately the prayer of the petition nor faithfully repre¬ 
sented the provisions of the act of 1894, having assumed 
that said act conferred a “preference right” on the States 
when in fact it conferred an “exclusive right.” The opinion 
of the court below is persuasive of nothing more than 
that said court failed to grasp or comprehend the real mat¬ 
ter before it, viz, that the act of 1894 deprived the Land 
Department of jurisdiction and power to administer the 
homestead laws during the sixty day period. The opinion 
of the court below discussed the provisions of the act of 

1893 in determining a matter resting upon the meaning of 
the act of 1894. The decisions of the Land Department 
in Hall v. Kennedy, the brief of the Secretary’s counsel in 
this proceeding and the opinion of the court below are in 
agreement that Hall has not been arbitrarily deprived of 
any right, but all three of these defenders of the “sooner” 
Kennedy have failed to persuade anyone that the act of 

1894 did not expressly remove the lands from the opera¬ 
tion of the homestead laws during the sixty-day period 
and suspend the jurisdiction and power of the Land De¬ 
partment to administer under those laws during that 
period. 

At page eleven of the Secretary’s brief he seeks to justify 
his reading out of the act of 1894 the words “exclusive 
right” and his reading into the act the words “preference 
right.” When Congress enacted the statute of 1894 it was 
apprized of the inadequacy of the protection afforded the 
States by the act of 1893. Congress knew that the “pref¬ 
erence right” of the act of 1893 was not protective and 
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therefore refrained from using that term in the act of 1894 
and took the pains to use instead the term “exclusive 
right. Yet the Secretary of the Interior suavely asserts 
that the “exclusive right” of the act of 1894 is the same 
thing as the “preference right” of the act of 1893. In 
short, the Secretary says that Congress did not use the 
word “exclusive” with any intention of having the public 
accept the word in accordance with both its legal and 
literary significations. But this sort of mutilation of acts 
of Congress at the hands of the Land Department is not 
at all new. In an effort to show that such mutilation is 
but natural and logical there is cited by the Secretary the 
decision in Allen v. Price (15. L. D. 424) which was in 
no respect analogous to the situation existent under the 
act of 1894, for the reason that in the case cited the De¬ 
partment was not dealing with an act which reserved and 
withdrew lands and expressly placed them beyond the 
reach of homestead claimants for a definite and prescribed 
period as is done by the act of 1894. 

At page thirteen of the Secretary’s brief he says that ap¬ 
pellant “has whipped himself into such a state of hysterics 
that he talks as if he were the state whose rights the ap¬ 
pellee had denied.” A vigorous protest and an adequate 
condemnation anent the arbitrary act of a bureaucrat is al¬ 
ways likely to be stigmatized by some persons as an emana¬ 
tion from an unbalanced brain or as a symptom of neurosis. 
That has ever been the means employed to discourage and 
check opposition to tendencies on the part of Government 
officers to become law-making bodies unto themselves. Hall 
has never intimated that his case rests upon Kennedy’s 
invasion of the “exclusive right” of the State, and upon 
that alone; and no sort of ridicule, or attempt thereat, will 
so far belittle the case of Hall in any court of respectable 
attainments as to cause it to lose sight of Hall’s position, 



namely, that the Secretary of the Interior had no jurisdic¬ 
tion or power over the lands for the purpose of administer¬ 
ing the homestead laws with respect thereto during the 
sixty-day period. Hysterics might be produced if we are 
made to realize by the opinion of this court in this case 
that we had failed to make that position evident to it. 

At page fourteen of the Secretary’s brief it is said that 
“the appellee is not responsible for the original and errone¬ 
ous attitude of the local officers any more than this court 
is responsible for the erroneous views of a police judge.” 
If any member of this court had rendered the decisions 
in the Ziegler and other cases referred to in our typewrit¬ 
ten memorandum and had denied authorship thereof, as the 
Secretary has done, we would be justified in ascribing 
either cowardice or repudiatory tendencies to such mem¬ 
ber of this court. If the decisions in those cases did not 
constitute instructions to the Register and Receiver to reject 
such an application as Kennedy filed within the sixty-day 
period, then nothing contained in the decisions of the De¬ 
partment of the Interior constitute a rule of action by local 
land officers. It is taking liberties with this court to intimate 
that it would deport itself with respect to its decisions in 
the past as the Land Department deports itself in this case 
with respect to its decisions in the past. No court has such a 
reputation with respect to its decisions as the Land Depart¬ 
ment has with respect to its; and no court covets or envies 
the reputation of the Land Department in that connection. 
Comparisons are odious, none more so than the comparison 
of the conduct of this court with respect to its decisions with 
the conduct of the Land Department with respect to its. 
Comparison? There is none. But there is a decided con¬ 
trast. 

At page sixteen of the Secretary’s brief he states that the 
position of the Land Department is that an application ten- 
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dered and received during the sixty-day period does not con¬ 
stitute an “adverse appropriation.” Of course it does not. 

How could an application possibly be an “appropriation” 
under the homestead laws “adverse” to the withdrawal, 
reservation and appropriation under the act of 1894, or to 
anything other than the statute's prohibition of the filing 
of such application, when the law declares that the lands 
are not appropriable to any extent under the homestead 
acts, nor any of the general acts, during the sixty-day 
period? It is a presumption that the Secretary is sincere 
in his argument before this court. It is also a presumption 
that this court has not yet made up its mind as to the merits 
of this appeal. Therefore we allude neither to the Secre¬ 
tary nor to this court when we say that it is easy, some¬ 
times, to take foul advantage of even the wisest of men who 
are not so wise as they could be with respect to the public 
land laws. Uncultured, low-browed blacklegs and petty- 
foggers in the public land practice have done that very 
thing repeatedly and always very profitably. The formula 
for so doing is quite simple and contains among other di¬ 
rections these instructions. If the wise man has read the 
law' and has formed erroneous opinions as to the meaning 
of words therein, don’t disillusion him, but, on the contrary, 
by word and act mislead him into believing that his opinions 
comport with the views of the highest, widest and most 
profound intelligence on the subject. He will then be per¬ 
suaded to act in accordance with his erroneous opinions. 
When he does act, you secretly “copper” everything he does 
and at the “show down,” of course, you will win w'here he 
must lose. 

The Secretary comes before this tribunal with this ad¬ 
vantage over Hall. The Secretary is a man of the deepest 
erudition, the loftiest ideals, the purest motives. He is 
a brilliant and frequently eloquent publicist and statesman. 




and an upright judge, diligent, thorough and scrupulous in 
all that he does. He is surrounded by numerous advisers, 
whose lives have been given devotedly to the study of public 
land jurisprudence and to the doing of undiluted justice 
under the law to all claimants. Hall is an x quantity be¬ 
fore this tribunal and his counsel is hardly anything more. 
In these circumstances is it not logical to say that, if this 
court spontaneously leans toward the view that “adverse 
appropriation” means that a withdrawal and reservation 
under the act of 1894 effect, per sc, an “appropriation” of 
the lands by and to the State, the court will possibly be 
tremendously persuaded that its leaning is in the right di¬ 
rection if it finds the Secretary strongly and insistently con¬ 
tending that he and his predecessors have invariably taken 
and enforced that view? While unknown Hall and his very 
obscure counsel fully realize the possible advantage in ar¬ 
gument which the Secretary has, they realize also that this 
proceeding is of the nature of a judicial inquiry by the 
United States, on charges preferred by a citizen, into the 
conduct of an officer of the government; and that as arbi¬ 
trary conduct on the part of any public servant is a matter 
vitally affecting the rights and welfare of the more than 
100,000,000 employers of that servant, this court’s judg¬ 
ment will not be affected a tittle bv the great disparity in 
the matter of prestige between the contentions of the Secre¬ 
tary and the contentions of the relator. 

“Adverse appropriation by settlement or otherwise” is 
the statute's declaration of the extent, scope, effect and 
measure of the withdrarwal and rcsermtion it authorises. 
Those quoted zcords are the words of the most general and 
sweeping mthdrcrwal and rcsermtion of public lands that 
can be made under any act of Congress. In all seriousness 
we ask—What is the imperfection, if any, in the Secretary's 
mental processes that disables him from apprehending what 
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it patent, viz, that the act of 1894 expressly says that the 
withdrawal and reservation are an appropriation (by the 
United Stales) for a public purpose and that there shall not 
be, can not be, any appropriation adverse thereto “by settle¬ 
ment or otherwise’ during the continuance of the with¬ 
drawal and reservation? 

It is nothing less than silly or imbecilic to mutter that the 
State appropriates under the act of 1894 when that act says 
expressly that the United States withdraws, reserves and 
appropriates until the States find it possible to appropriate 
for themselves under the acts making grants to them. The 
act of 1894 is obviously an act providing for withdrawal, 
reservation and Federal appropriation in aid of State appro¬ 
priation (by selection under the grants) during the sixty- 
day period of “exclusive right.” 

There is manifest truth in the Secretary’s concession that 
Kennedy’s application did not amount to an “adverse appro¬ 
priation.’’ But the Secretary should go further and say that it 
constitute no appropriation whatsoever. He could not go to 
that length because in his decisions in Hall v. Kennedy he de¬ 
clared that Kennedy appropriated a right under the home¬ 
stead laws within the sixty-day period, and the Secretary 
defines the same as a right appropriated as against every¬ 
thing and everybody save the State. But how could Ken¬ 
nedy have appropriated a homestead right within the sixty- 
day period (subject to defeat by the State during that pe¬ 
riod) if the homestead laws were not applicable to the land 
during that period? The Secretary has not said, and he will 
not say, that the homestead law’s were operative during that 
period. He knows, and the world to the extent that the act 
of 1894 is known to it also knows, that the homestead laws 
are not applicable until after expiration of the sixty-day pe¬ 
riod. IF THERE COULD BE NO ADVERSE APPRO¬ 
PRIATION BY AN APPLICATION UNDER THE 
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HOMESTEAD LAWS THERE COULD BE NO AP¬ 
PROPRIATION WHATEVER UNDER SUCH AN 
APPLICATION. 

I he words “adverse’ and “disposal” are the two words 
in the act of 1894 upon which the nimble wit of the Secre¬ 
tary has been exercised with view to persuading the mind 
ot this court that they are the two words, the only words, 
which control and dominate the construction of the said act. 
Bear in mind, your honors, that it appears to be the view of 
the Secretary that if those two words were not present in 
the act he would be constrained to concede the force and 
merit of every one of Hall’s contentions. Will the court 
please give conspicuous place in its thought on this subject 
to this fact, ziz, That the States cannot appropriate wider 
their grants until survey. That is the law of the grants. The 
act of 1894 did not amend or alter the statutes making the 
grants, but merely prozAded insurance for the satisfaction 
of the grants. Having well to the fore in our deliberations 
on this matter the proposition that there can be no appro¬ 
priation by the State until after survey let us inquire what 
zcas meant by Congress by the provision in the act of 1894 
that there should be no <( adverse appropriation by settlement 
or otherwise except under rights that may be found to exist 
of prior inception" at any time after the zvithdrawal and res¬ 
ervation become effective. These unthdrazvals and reserva¬ 
tions continue for years before the lands are surveyed. In 
the case at bar the withdrawal and reservation were effective 
for more than free years before the surveys were made. The 
lands zvere not appropriated under the grants to the States 
prior to their survey, because the grants are ineffective as 
appropriations until an act of selection has been made, and 
selection cannot be made until after survey. Then how zvere 
the lands appropriated in the period after withdrawal and 
reservation and before survey f A half zvit could answer 
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that question correctly—They were appropriated under and 
by the act of 1894 . The act, and the withdrawal and reser¬ 
vation made thereunder, constitute the appropriation re¬ 
ferred to in the act . May not Congress appropriate public 
lands for public purposes? Manifestly therefore <( adverse 
appropriation ' means nothing more than an attempt to take 
as against the withdrawal and reservation made under and 
by the act of 1894 . The lands were appropriated by statute 
and the appropriation consisted of a withdrawal and reser¬ 
vation from the operation of the general laws for a speci¬ 
fied period. Kennedy's application, Hall's settlement, were 
never adverse to the State, but were adverse to the appro¬ 
priation of the lands made by Congress, and were, there¬ 
fore, of no legal efficacy at any time within the period of du¬ 
ration of the withdrawal and reservation. 

What we have said and demonstrated in the preceding 
paragraph are verities with respect to the act of 1894 which 
are as plain to the average intelligence as any other patent 
and palpable fact. They are verities which the Land De¬ 
partment splendidly enforced at all times before that De¬ 
partment’s point of view was modified under the pressure 
of argumentative or other influences brought to bear by 
the Northern Pacific Railway Company, the beneficiary of 
more departures from established law than perhaps all other 
public land claimants combined. It was this monstrous 
pet of special privilege that sought and obtained on its cor¬ 
porate behalf in the Department of the Interior the first 
and only decisions in which that Department both disre¬ 
garded the principle of adjudication followed in the Zeig- 
ler and other cases and ignored the unmistakable mandate 
of Congress to continue the lands in a state of withdrawal 
and reservation from the operation of the general laws 
until termination of sixty days following filing of plat of 
survey. 



Now for the word “disposal” on which the Secretary re¬ 
lies so greatly for protection against the mandatory proc¬ 
esses of this court. He says, in effect, that while Congress 
provided that the lands should not “be subject to disposal” 
before expiration of the sixty-day period, it nevertheless 
authorized the filing of applications within that period. Does 
not the Secretary say that while he had no jurisdiction or 
power over the lands for the purpose of disposing of them 
that, nevertheless, he had such limited jurisdiction* and 
power as authorized him to invite and receive applications 
therefor? Does he point to the statute clothing him with 
such limited jurisdiction and power? Search his brief for 
reference to such statute and you will search it in vain. 
There is no such statute, and there never was one, and he 
knows that. He blandly says that as he was given the juris¬ 
diction and power to dispose of the lands after lapse of the 
sixty-day period he must have had the jurisdiction and 
power by reason of the administrative discretion he is em¬ 
powered by law to exercise to receive applications during 
that period. Therein is a perfect illustration of a non se- 
quitur, we think, and if we are wrong the court is welcome 
to its laugh at our expense. 

But we are confident that the court will not chuckle over 
these propositions, to wit, that lands appropriated are not 
public lands: that lands withdrawn and reserved are not 
public lands: that lands withdrawn, reserved and appro¬ 
priated under the act of 1894 are not public lands during 
the term of the withdrawal, reservation and appropriation 
under that act. If such lands are not public lands during 
such term then they are not lands within the jurisdiction 
of the Secretary of the Interior for any purpose other than 
the very definite and expressly prescribed purpose of the 
act of 1894. In furtherance of that definite and prescribed 
purpose the Secretary may exercise an administrative dis- 








cretion. But does he further the definite and prescribed 
purpose by receiving applications from Toni, Dick and 
Harry during the sixty-day period given to the state for 
the exercise of its "exclusive right’’? Does it facilitate 
exercise by the State of such “exclusive right’’ that Tom, 
Dick and Harry also file within the sixty-day period ? 

But, says the Secretary, it did not hurt the State to have 
Tom, Dick and Harry file during such period. Possibly not, 
but it was an assault upon the law by an officer sworn to re¬ 
spect the law for the Secretary to have invited the clients of 

^^^cusen Land Company to become “soon- 
ers and to run counter to an act of Congress which ex¬ 
pressly advised and admonished the public that the general 
laws could not be invoked until lapse of the sixty-day period. 
Persons who were not in the confidence of that company! 
but who depended upon a great Department of the Govern¬ 
ment to administer the law in accordance with its unmis¬ 
takable terms were very much hurt by the Secretary’s en¬ 
couragement of “soonerism,” and Hall is but one of many 
of them. All of them look to this court both for redress 
and due characterization of the unlawful conduct of a public 

officer whose duty it was to protect and not betray the 
public. 

CONCLUSION. 

If the land involved here had been public land during the 
sixty-day period, it would have been permissible for the 
Land Department to have established a rule, to be put into 
effect after due notice, providing for the reception of appli¬ 
cations during such period. But the land was not public 
land until expiration of that period. During that period 
it was land appropriated by an act of Congress and not by 
the State of Montana, withdrawn and reserved by an act 
of Congress and not by the State of Montana. The Su- 
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preme Court of the United States in numerous decisions has 
held that public lands are lands open to disposal under gen¬ 
eral laws. To cite a single one of those opinions would im¬ 
ply that this court did not know of them or had some doubt 
about their existence. The lands in the instant case were 
not open to disposal under general Jaws until the time sepci- 
fied in the act of 1894, but before that time, before they 
were open to such disposal, “sooner” Kennedy filed his 
application; and the Land Department has had the temerity 
to say that such application gave Kennedy a right under the 
general laws before the general laws were operative. It 
may be that in some jurisdictions the courts will refuse to 
relieve a citizen against such grotesquely vicious and law 
defying conduct on the part of a public officer, as marked 
the behavior of the Secretary of the Interior in Hall v. Ken¬ 
nedy, but we reverently and fervently entreat God that the 
District of Columbia is not one of such jurisdictions. 

Respectfully submitted, 

Patrick H. Loughran, 
Century Building, Washington, D. C., 

Attorney for Appellant. 
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United States ex rel. Verdine 

R. Hall, appellant, 

v. 

Franklin K. Lane, Secretary 
of the Interior. 


Special calendar, 
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APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA. 
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brief and argument for appellee. 


The case comes before the court on an appeal from 
a judgment discharging a rule to show cause and 
dismissing the relator's petition. The appellee, as 
the record discloses, filed his answer by way of re¬ 
turn to the rule and the appellant (relator below) 
demurred to the answer. Upon the overruling of 
his demurrer, he elected to stand on the demurrer, 
with the result that the judgment above noted was 
entered. So the facts in the case, if at all in dispute, 
are to be taken from the answer of the appellee. 

(i) 





STATEMENT OF THE CASE. 

The real defendant in this case is not a party to 
the action. The record shows that the appellee has 
no interest in the res of the cause, which is a certain 
tract of land situate in the State of Montana. In 
his quasi-judicial capacity, the Secretary of the 
Interior was called upon to determine which of two 
parties was entitled, under the land laws of the 
United States, to this land. One of these parties 
was Verdine R. Hall. The other was one George E. 
Kennedy. The local land officers had rejected ap¬ 
pellant’s homestead application for the land; they 
had already allowed Kennedy’s application for the 
same tract. Hall appealed to the Commissioner of 
the General Land Office from this action of the local 
officers. On March 22, 1916, the Commissioner 
affirmed the action of the local officers (Record, 
p. 15). From that decision, Hall appealed to the 
Secretary, who, July 28, 1916, gave judgment against 
him (Record, p. 15). A motion for rehearing was 
denied September 14, 1916 (Record, p. 17). The 
Department again considered and again adhered to 
its judgment on a petition for the exercise of super¬ 
visory authority, December 8, 1916 (Record, pp. 
18-20). Thereafter the appellant sought to remove 
the controversy to the courts in this action. 

The act of August 18, 1894 (28 Stat., 294), author¬ 
izes the Governor of Montana to apply for the survey 
of an unsurveved township for the purpose of satis- 
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fying the public land grants made to the State, and 
provides that such lands 

shall be reserved upon the filing of the applica¬ 
tion for survey from any adverse appropriation 
by settlement or otherwise except under rights 
that may be found to exist of prior inception, 
for a period to extend from such application 
for survey until the expiration of sixty days 
from the date of filing of the township plat of 
survey in the proper district land office, during 
which period of sixty days the State may select 
any of such lands not embraced in any valid 
adverse claim. 

The act further requires a notice 

to all parties interested of the fact of such ap¬ 
plication for survey and the exclusive right of 
selection by the State for the aforesaid period 
of sixty days as herein provided for; and after 
the expiration of such period of sixty days any 
lands which may remain unallotted by the 
State, and not otherwise appropriated accord¬ 
ing to law T , shall be subject to disposal under 
general laws as other public lands. 

The land in controversy was unsurveyed land on 
March 10, 1910, when, with other land, it was with¬ 
drawn under the above act (Record, p. 2). Plat of 
survey was duly approved. On April 12, 1915, there 
was posted in the local land office at Glasgow, Mon¬ 
tana, a notice that the plats of survey would be filed 
in that office at 9 o'clock, a. m., May 17, 1915, stating 
that the State had a “ preference right” for sixty days 
from that date within which to select lands in all but 
certain townships, subject only to the right of settlers. 
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prior to March 10, 1910 (Record, p. 13). Beginning 
at 9 o’clock a. m., May 17, 1915, the State therefore 
had sixty days within which to make its selections. 
It is a simple matter of mathematics to demonstrate 
that the sixty full days ceased and determined with 
the 15th of July , 1915. On June 4, 1915, the State 
filed a selection list (Record, p. 12). It did not in¬ 
clude this land. 

Kennedy, May 25, 1915, filed a homestead applica¬ 
tion for it. That application was rejected by the local 
officers. The application could not then be allowed, 
because the State’s time within which it might have 
selected this land, was then running; as already noted, 
the State, on that date, had not yet filed its list. The 
allowance of the application would have been an 
‘‘adverse appropriation” of the land, a “disposal” of 
it adverse to the right of the State. There had never 
been any holding, ruling, or construction of the act by 
the Secretary of the Interior requiring such applica¬ 
tions to be rejected (Record, p. 13). It was the local 
officers’ act, taken on their own responsibility. On 
June 4, 1915, the day when the State made its selec¬ 
tions excluding this land, they changed their action 
rejecting Kennedy’s application and held the same 
suspended for the remainder of the sixty-day period 
(Record, p. 6, 13). This did not involve a “disposal” 
of the land. It did not involve a definite “disposal” 
of the application. It determined nothing in relation 
either to the land or the application. It merely held 
action on it in abeyance and in nowise would have 
interfered with the State’s act in selecting the land 
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anytime within the remaining portion of the sixty 
days, had the State so desired. The suspension was 
no more a “disposal” of the land than the “reserva- • 
tion ' for the benefit of the State was a “disposal” 
of it. 

Hall, on June 5, 1915, made a settlement on said 
land, according to his claim (Record, p. 4). This of 
course gave him no right to the land because “ adverse 
appropriation by settlement ” is expressly prohibited 
by the act. 

When the land office opened at 9 o'clock of the 
morning of July 16, 1915, the “period of sixty days” 
having expired with the close of the preceding office 
day and the State's right to an exclusive selection 
having terminated without any selection of this par¬ 
ticular tract, the local land officers had before them 
the suspended application of Kennedy. There was no 
reason then why they should not take definite action 
either rejecting or allowing it. There was no reason 
why they should reject it. The State had not se¬ 
lected the land. It was now “subject to disposal 
under general laws as other lands.” They disposed 
of the land by allowing the application. 

The next day, July 17, 1915, Hall likewise filed an 
application to make homestead entry alleging the be¬ 
ginning of his “actual residence upon said land on 
June 5, 1915, and the purchase on the 4th of June, 
1915, of timber for the construction of a house upon 
said land.” (Record, p. 4.) 

Hall's application was rejected because of conflict 
with Kennedy's entry as aforesaid (Record, p. 13). 
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Appellant's Contention. 


Hall contends that the correct construction of the 
act requires that the land shall be held in complete 
reservation during the period of sixty days, meaning 
thereby reservation from any and everything except 
the State’s act of selection. His construction would 
prevent the filing of an application within the period 
of sixty days. Consistently it should have prevented 
his “settlement.” He says (Appellant’s brief, p. 4) 
that the question is, 

Did the Secretary of the Interior act arbi¬ 
trarily in imputing validity to the homestead 
application of Kennedy, as of, and from, the 
date of its filing, to wit, May 25, 1915, which 
date was within the period when, as expressly 
provided in said act of August 18, 1894, the 
land so applied for by the said Kennedy was 
not “ subject to disposal under general laws as 
other public lands” but was, as also expressly 
provided in said act, subject only to selection 
by the said State or filing by any person whose 
claim was initiated prior to the beginning of 
the withdrawal and reservation provided for in 
said act, the date of which beginning was 
March 10, 1910. 

Appellee’s Contention. 

On the other hand, we contend, so far as the court 
is interested in the construction of the act, that the 
reservation to the State is a reservation from “ adverse 
appropriation by settlement or otherwise” only; that 
the act does not inhibit the receipt of applications to 
make entry, but does prohibit any action thereon 






which would effect an “adverse appropriation” or 
amount to a disposal” pending the State’s right to 
select and abiding the State’s action in that behalf; 
in other words, that the State’s right, as held by the 
Secretary, is in the nature of a “preference right” 
which it may or may not exercise, but which if used 
within the period is a paramount appropriation of the 
land. The Secretary held (Record, p. 20): 

The purpose of the act of August 18, 1894, 
was to secure the survey of unsurveyed town¬ 
ships and to enable the States therein named 
to secure their full quota of the various grants 
made to them. The act reserves the land 
from other appropriation as against the right 
of the State to select and the State has the 
exclusive right of selection as against all other 
persons. The act was not designed to affect 
the rights as between other individuals seek¬ 
ing to acquire public lands, and counsel here 
is endeavoring to invoke a statute passed in 
the interest of various States for the benefit 
of an individual who is not within the pur¬ 
view of that law. As stated in Northern 
Pacific Railroad Company v. Idaho , supra , 
the rights of the State are fully protected by 
permitting it the first right of selection during 
the sixty day period. Should any other indi¬ 
vidual apply for the land in the meantime 
his application can properly be accepted and 
suspended awaiting action by the State. 
Should the State fail to select the land there 
is no reason why the immediate application 
can not be allowed. 
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The appellee has rendered no decision “imputing 
validity/’ as stated in the question framed by ap¬ 
pellant, to the Kennedy application “ as of and from 
the date of its filing, to wit, May 25, 1915/’ if thereby 
he means any appropriation of the land to Kennedy on 
that date. What the Secretary did hold was that the 
application, correct in form and other requirements, 
could attach to the land immediately upon the 
release of the land from the exclusive right of the 
State to include it in a selection list. Kennedy’s 
application was allowed one day before Hall filed 
his application. So far as the application is con¬ 
cerned, Kennedy was thus prior in time to Hall. 
And as far as his attempted relation to the land, 
prior to July 16, 1915, is concerned, Kennedy’s ap¬ 
plication was prior in time to Hall’s settlement. 
From any point of view, then, Kennedy was prior 
in right to Hall. 

THE POINT OF LAW. 

We have stated the contention of the appellee on 
the broad questions involving the merits of the 
matter as it was before the Department. But the 
point of law on which we conceive the matter must 
be disposed of by the court is this: 

The legal title to the land is in the United States and the appellee is in 
the process of passing title to an individual. Unless it clearly appears 
that the Secretary is acting arbitrarily and capriciously, the courts have 
no jurisdiction to interfere through mandamus, or any other direct pro¬ 
ceeding, while the matter is yet in fieri. If the Secretary has erred in 
point of law, appellant’s remedy is f>y suit against Kennedy when the 
patent shall have been issued, to charge such patent with a trust. 







ARGUMENT. 


The question is not whether the Secretary’s 
decision involving a construction of the law which 
he was called upon to administer and the determina¬ 
tion of the rights of the parties to the proceeding 
which resulted in this suit, was right or wrong, 
but whether that decision, made in the discharge 
of a duty imposed on him by law, involving the 
exercise of judgment and discretion, may be reviewed 
by mandamus and he be compelled to retract it, and 
to give effect to another not his own and not having 
his approval. ( U. S. ex rel. Ness v. Fisher , 223 
U. S., 683.) 

The court below, following a long line of decisions 
rendered by this court and by the United States 
Supreme Court, held that it could not. 

The court further said, however, “assuming” that 
the law were otherwise and that he could review the 
Secretary’s action, in his opinion, “the decision • 
rendered by him (the Secretary) w T as one entirely 
permissible under the law r .” 

It seems to us that at the outset this disposes of 
any imputation of arbitrariness in the action of the 
appellee. An administrative tribunal and a judicial 
tribunal have both reached identical conclusions on 
the main question. 

The departmental decisions on pp. 15-20 present 
the matter as it came to the appellee and exhibit his 
disposition of the questions of law and fact. 

The act of March 3, 1893 (27 Stat., 592), being the 
Sundry Civil Act for that session of Congress, gave to 



language—“reserved * * * from adverse appro¬ 
priation.’ ’ But in the next paragraph of the opinion 
in Allen v. Price , the Department said: 

To reserve the land for the time specified 
will certainly be in the line of protecting the 
contestant’s rights, and no other party can 
be seriously prejudiced thereby. Should an 
application to enter the land be presented by 
a stranger to the record, it can be held in 
abeyance to aw r ait the action of the contestant 
within the time allowed, and should he fail 
to exercise his right, said application or appli¬ 
cations can be disposed of in accordance with 
the law and the rulings of the Department. 
Should a waiver of the preference right of 
entry, duly executed by the contestant, be 
filed, the tract should be held subject to entry. 

There can be no reasonable doubt that Congress, 
using much the same language not long thereafter, 
entertained the same idea; that there should be a 
reservation from appropriation ( e . g., by allowance 
of any entry). But this does not mean that applica¬ 
tions to enter should be summarily rejected. It is 
consistent with the character of reservation provided 
to accept and hold suspended, i. e. f in abeyance, 
any application to make entry. The reservation is 
from “adverse appropriation.” “Appropriation” is 
defined by Webster as 

The act of setting apart or assigning to a par¬ 
ticular use or person, or of taking to one’s self 
in exclusion of all others. 





Adverse to what? To the State whose interest alone 
was under consideration by Congress. In this case 
there was no “setting apart” or “assigning” of the 
land adverse to the right of the State nor any “ tak¬ 
ing” thereof by Kennedy or anyone “in exclusion 
of” the State. The State is not concerned as to 
whom the land that it does not care to select may 
go, any more than a contestant with the preference 
right cares as to who may get the land that, on the 
whole, he decided he does not wish to enter. The 
whole trouble with appellant’s case is that he has 
whipped himself into such a state of hysterics that 
he talks as if he were the State whose rights the 
appellee had denied. The State of Montana is not 
complaining because Kennedy’s application was held 
in abeyance during a part of the period of sixty 
days. It had no cause to complain, because had it 
selected the land in controversy Kennedy’s applica¬ 
tion would have become mere waste paper. The 
pending application in no way injured the land or 
impaired the rights of Montana. The State might 
have had far more reason for complaining about 
appellant’s actual occupancy of the land, commenced 
on June 5, his actual appropriation of it to himself 
by building buildings and fences and treating it 
generally as an owner uses his own. Hall could find 
no warrant in any departmental decision for what 
he did; nor could he find in any departmental de¬ 
cision any justification for the assumption that an 
application for homestead entry can not be held in 
abeyance during the period of sixty days. Counsel, 







on p. 12 of his brief, states that he reserves for oral 
argument his showing that there were decisions of 
the land department, under the act of 1894 , requiring 
that such applications should be rejected, because 
the appellant can not afford an “ extended printed 
brief” to include such a showing. It would have 
taken far less space to have enumerated his author¬ 
ities; for there are none. There was no reversal in 
position or change of rules or regulations. The local 
land officers may have thought that the proper dis¬ 
position of Kennedy’s application was rejection, 
because they did reject it at first. But, when the 
State selection list came in, they changed this June 
4 , 1915 , by holding it in suspension—in abeyance;— 
in precise harmony with the practice in preference 
right cases. All this was prior to any act of Hall in 
connection with the land. The appellee is not re¬ 
sponsible for the original and erroneous attitude of 
the local officers any more than this court is respon¬ 
sible for the erroneous views of a police judge. The 
point is that nowhere in any circular, regulation, or 
decision by the head of the land department is to be 
found any warrant for the view* that an application 
like Kennedy’s must be rejected. When the question 
reached the Secretary for the first time, he settled it. 
It was settled as early as 1908 when, in Idaho v. 
Northern Pacific Ry. Co. et al. (37 L. D., 70 ), the 
Secretary held: 

An application by a State for the survey of 
lands, with a view to selection thereof, does 
not operate as an absolute withdrawal of the 









lands, but, merely subjects them to the pre¬ 
ferred right of the State to make selection 
thereof within sixty days from the day of the 
filing of the approved plat of survey. 

On the same day in Swanson v. Northern Pacific Ry. 
Co. (37 L. D., 74), the Secretary applied the principle 
in the above case to this situation: The Stated appli- 
* cation for survey under the act of 1894, in both cases, 
was filed on July 8, 1901; the land covered by the 
Swanson entry was embraced in a selection list filed 
by the railroad October 1, 1901; the State in its 
selection list filed July 18, 1905, did not include this 
tract, on which Swanson claimed he made settle¬ 
ment June 7, 1904. The judgment in the General 
Land Office was in favor of the railroad and adverse 
to Swanson who appealed. The Department, in 
affirming the action below, said: 

It is contended further that the application 
of the State of Idaho for a survey of the town¬ 
ship of which the tracts applied for are a part, 
made prior to the selection by the railway com¬ 
pany, operated to reserve the land from other 
disposition until after the expiration of three 
months from the filing of the approved plat of 
survey, and as his settlement was made and 
his homestead application presented prior to 
the expiration of said period, his entry should 
have been allowed. The effect of the applica¬ 
tion of the State was not, however, to place the 
land in reservation but only to secure to the 
State a preferred right to select the lands cov¬ 
ered by its application. It did not operate to 
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prevent the filing of other applications for the 
land subject to the superior right of the State. 
In this case the State made no attempt to 
exercise its preferred right of selection and 
there was therefore no bar to the consideration 
of other claims the same as though such right 
had never existed. 

To sum up the position of the appellee of which the 
appellant complains: We say that under the act of 
1894 an entry man may not make a homestead entry 
and secure its allowance as an entry within the period 
of sixty days, because that would be an “ adverse appro¬ 
priation’' in derogation of the rights of the State; but 
that it is not an “adverse appropriation” defeating 
the claims of the State or in any manner impairing its 
rights to permit a tendered entry to be held in a state 
of suspension awaiting the action of the State within 
the period prescribed by law; and if the State fails 
to take the land, then there is no reason, adminis¬ 
trative or legal, why the entry can not be removed 
from its state of suspension and be taken up and 
considered as attaching at the expiration of said 
period. This is not a case between the State and an 
entryman, but between individuals seeking land that 
the State did not want and did not take; it resolves 
itself merely into a matter of priority between the 
individuals, a matter confided by the law to the Land 
Department exclusively to decide. 

We have gone into the merits of the controversy as 
it was before the appellee not because we invite, al¬ 
though we should welcome, a decision on the merits 


✓ 
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precisely as if the Secretary's decision was before this 
Court on appeal, but in order to demonstrate, as we 
think conclusively, that the Secretary's action was in 
no way an arbitrary one and that his construction of 
the law was at least a possible one. If we have suc¬ 
ceeded in that respect, it follows that the court below 
was correct in holding that the decision of the ap¬ 
pellee 

was an act of judgment and discretion within 
the scope of his authority as Secretary of the 
Interior construing and administering the land 
laws and in consequence his decision in the 
case cannot be reviewed by this court. To 
do that would be to convert the writ of man¬ 
damus into a writ of error. 

Riverside Oil Co. v. Hitchcock, 190 U. S., 316. 

O’Brien v. Lane, 40 App. D. C., 493. 

U. S. ex rel. Red River Lumber Co. v. Fisher, 
39 App. D. C., 181. 

U. S. ex rel. McKenzie v. Fisher, 39 App. 
D. C., 7. 

Fisher v. U. S. ex rel. Grand Rapids Timber 
Co ., 37 App. D. C., 436. 

Handel v. Lane, 45 App. D. C., 389. 

Keusch v. Lane , 46 Wash. Law. Rep., 278. 

Aside from this consideration, there is another rea¬ 
son why the court should not interfere: Kennedy has 
rights at least as consequential as appellant’s; yet you 
are asked to interfere in the absence of Kennedy 
where, it is perfectly apparent that if the Secretary 
has erred, his error of law may be corrected after issu¬ 
ance of patent, in a suit to erect a trust, in a court 
where, the land is situated and where Kennedy would 
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be the party defendant. The controversy is not be¬ 
tween Hall and the Secretary, who has no interest 
except to execute the law honestly and fairly accord¬ 
ing to his best judgment, but between Hall and 
Kennedy. The suit is premature. As the Supreme 
Court recently said (June 3, 1918) in Minnesota v. 
Lane (38 Sup. Ct. Rep., 508, 510): 

We are of opinion that the State has mis¬ 
taken its remedy, and if it be true that the 
Secretary has made a mistake in overruling the 
contention of the State that the title passed to 
it under the act of August 3, 1892, relief must 
be sought in the courts after the issuance of 
patent. 

***** 

The patent not having issued, the lands in 
controversy were still in course of administra¬ 
tion in that department of the Government 
which, until patent issues, has exclusive con¬ 
trol of proceedings to acquire the title. 

As we have said, the remedy must be sought 
in the courts after the issuance of patent. 
Under such circumstances as are here dis¬ 
closed this court has uniformly so held. 
Litchfield v. The Register et al., 9 Wall. 575, 
577, 19 L. Ed. 681; Michigan Land & Lumber 
Co. v. Rust y 168 U. S., 589, 592, 593, 18 Sup. 
Ct. 208, 42 L. Ed. 591; Broicn v. Hitchcock y 
173 U. S. 473, 19 Sup. Ct. 485, 43 L. Ed. 772; 
Kirwan v. Murphy , 189 U. S., 35, 23 Sup. Ct. 
599, 47 L. Ed. 698; Lane v. Mickadiety 241 U. S. 
201, 208, 209, 36 Sup. Ct. 599, 60 L. Ed. 956. 










APPELLANT’S BRIEF. 

P.6. It is true that appellant amended the prayer 
of his petition. Originally (Record, p. 11) it was a 
demand for the approval of his homestead application 
and for an order to allow him to make entry. As 
amended (Record, p. 22), it asks for a writ to compel 
the Secretary to “administer, execute and enforce” 
the act of 1894, and “to that end, to recall, vacate, 
set aside and hold for naught” the appellee’s deci¬ 
sions in so far as “consideration and adjudication” 
of his claim for homestead settlement is concerned or 
affected, as a result of which it was rejected, and “ to 
proceed thereafter with such further consideration” 
of his claim “ as may be needful to due determination 
of its merits,” etc. 

Appellant’s attempted entry stands rejected; his 
application is disapproved. The amended prayer 
asks for no relief at all if it does not contemplate a 
decision here adverse on the merits to the appellee’s 
decision and a writ vacating the judgment rendered 
by the Secretary. There is no substantial difference 
in the effect of granting either prayer. To do either 
involves the review of the Secretary’s judgment, 
exactly as if the issues were here on appeal or writ 
of error. 


- * 

P. 7. And yet that is precisely what appellant com¬ 
plains of in the last paragraph of the following page. 
He says it was “unnecessary” for the trial court “to 
have examined the decisions of the Land Department 
as if they were before that court as on appeal or 
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writ of error, and to have discussed those decisions 
in terms excusing an inference that they were expres¬ 
sive of the views of the Court as to the intendment 
of the said act of August 18, 1894.” Perhaps it was 
“unnecessary” after the eminently proper holding of 
the court that it had no jurisdiction to review the 
Secretary’s decisions. But it is necessary for the 
court, if it is to consider anything at all in the case 
beyond its jurisdiction, to review the Secretary, to 
examine the decisions of the appellee, to decide that 
they were wrong, and to determine to compel him to 
retract them and to substitute and give effect to the 
court’s construction, before either prayer may be 
granted; and in that aspect there is little practical 
difference between the original and the amended 
prayers. 

P. 8-9. Much ado is made of the employment of 
the expression “preference right” in connection with 
the act of 1894. The trial court used it as we used 
it in argument and as the Secretary used it in his 
decisions—not as an expression to be found in terms 
in the act of 1894, but as an expression denoting the 
proper construction of the act of 1894. 

P. 11. We have already stated that there were no 
decisions of the Department justifying Hall in his 
alleged view that an application could not be filed 
until the land became “subject to disposal under 
general laws as other public lands.” The appellant 
is correct in assuming that we shall contend that he 
is misleading the court when he makes any such 







assertion as he does on p. 11 of his brief. And 
furthermore we are provoked to ask why, in his con¬ 
demnation of “sooner ism,” he made a settlement on 
the land on June 5, 1915, when the act provided that 
it should be, on that day, reserved from “adverse 
appropriation by settlement or otherwise ? Is “ other¬ 
wise” a more explicit expression than “settlement”? 
When the appellant adopts that line of argument, it 
is very, very like the case of the pot calling the 
kettle black. 

CONCLUSION. 

We submit that (1) the court will perceive that 
this, like the cases hereinbefore cited, is a case 
where the court is without jurisdiction to review the 
Secretary; that (2) if 'it were proper, however, to 
review the Secretary, the latter’s decision was cor¬ 
rect—at least, possible; and that (3) if there has been 
error of law committed, appellant has the usual and 
ordinary remedy in a suit against Kennedy after 
issuance of patent and does not require, and should 
not have, such extraordinary relief as the writ of 
mandamus is designed to effect. 

On any ground, the judgment below should be 
affirmed. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

Assistant Attorney. 






